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TO  THE 
RIGHT  HONOURABLE 

ALEXANDER  Lord  LOUGHBOROUGH^ 

BARON  LOUGHBOROUGH,  OF  LOUGHBOROUGH, 
IN  THE  COUNTY  OF  LEICESTER, 

LORD  HIGH  CHANCELLOR 
OF  GREAT  BRITAIN; 

THE   rOLLCfWIVO 

POSTHUMOUS    WORKS 

OF 

CHJRLES'FEARNE,  ES^IREy 

AUTHOR    OF    THS    ZSSAV    ON    CONTINGENT 
REMAINDERS  AND  EXECUTORr  DEVISES^ 

ARE, 
BY  HIS  LORDSHIP'S  PERMISSION, 
MOST  HUMBLY  INSCRIBED,  . 

BY  HIS  LORDSHIP'S 

OBLIGED  AND 

rEKT  OBEDIENT   SE&TAST, 

THE  EDITOR. 


y     R    E     F     A     C    E. 

THE  eftablifhed  charaSier  of  the  Author  of 
the  following  fheets,  and  the  high 
patronage  under  which  they  are  introduced 
to  the  Profeflion,  wpuld  render  any  attempt 
at  further  recommendation  on  the  part  of 
the  Editor  as  vain,  as  it  is  unneceflary.  For 
him,  therefore,  little  remains  but  to  give  the 
Reader  fome  account  of  the  feveral  pieces 
livhich  compofe  this  volume. 

The  Reading  on  the  Statute  of  27  Hen.  8. 
of  Inrolments  of  Bargains  and  Sales,  is  pro« 
bably  as  complete  as  the  Author  could  make 
it:  It  was  delivered  by  himfelf  before  a 
learned  Society  ;  and  that  he  faw  no  fufficient 
reafon  to  alter  his  opinion  of  the  principles 
there  laid  down,  appears  in  fome  very  late 
inftances,  wherein  his  attention  was  called  to 
the  fubjed  of  that  Readings  in  the  courfe  of 
profeilional  pradice. 

A  4  The 


irm  P  R  E  F  A  C  E. 

The  Arguments  in  the  Cafe  of  the  Re- 
prefentatives  of  General  Stanwtx  and  his 
daughter,  v^cre  ifever  flievtrft  by  the  Author 
but  to  a  few  feleft  friends :  They  ,are  in- 
serted in  this  colle£tion,  as  well  on  ac- 
count of  the  fingularity  of  the  cafe,  as  of  the 
ingenious  nature  of  the  arguments  themfelves. 
^he  JEditor  has  not  nret  with  any  report  of 
the  cafe,  except  that  in  i  Sir  W.  BL  640; 
and  which  is  noticed  in  Mr,  Chriftian%  edition 
of  the  Commentaries,  vol.  2.  p.  516.  The 
fubftance  of  what  is  given  in  the  Note  to 
thefe  arguments,  was  cclleded  from  a  pc"^ 
riodical  publication. 

The  Opinioais  make  up  the  chief  part  of 

the  Work,  aad  are  feleded  from  amongil  a 

great  number,  the  Editor  avoiding  the  infer-- 

tion  of  fuch   as  might,  by  publication,   be 

|>rodudive  of  any  inconvenience  to  the  parties 

conterned.:  Thofe  he  has  admitted,  are  moftly 

^n- general  points;  and  all  dates,  names,  de-- 

fcriptiops,  and  all  references  to  perfons  and 

places,  or  to  the  property,  of  individuals,  have 

been  cjirefully  altered  or  omitted/ 

The 


"PREFACE.  ix 

The  title  of  each  Opinion,  for  the  moft 
part,  (particularly  where  no  cafe  is  prefixed,) 
contains  the  chief  fubjefl,  combined  with  the 
turn  of  the  Author's  opinion  upon  it,  and  is 
only  a  ihort  abftrad  of  the  Opinion* 

As  to  any  defeats  or  inaccuracies,  and  no 
doubt  there  are  fome  with  which  the  Editor 
may  be  thought  charg&ible,  he  be^s  leave  to 
offer  in  extenuation,  that  the  hours  devoted 
to  this  compilation  were  flolen  from  the 
exercife  of  profitable  employment,  folely  fw 
the  fatisfadtion  of  endeavouring  to  ferve  a 
very  deferving  lady,  the  widow  of  one  who 
^was  the  guardian  of  his  infancy,  and  had 
honoured  him  with  the  moft  intimate  friend* 
j(hip :  He  feels  it  however  incumbent  on  him 
to  add,  that,  throughout  the  whole  of  this 
work,  he  is  indebted,  for  very  able  a£Bftance, 
to  a  gentleman,  formerly  a  pupil  and  friend 
of  the  Author's,  whofe  name  he  fliould  be 
proud  to  mention. 

THOMAS  MITCHELL  SHADWELL, 

CltAr^S-lNN-SqUARE, 

Dec*  1796. 

Mrs. 


Mfs.  FfARNE  fnqfi  re/jpe'a/ulfy  frefints  her 
grateful  acknowledgments  to  the  Sul/cribersy  for 
the  very  liberal  encouragement  v^itb  %vhicb  ihi^ 
WqtIc  hath  keen  honoured* 
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R    E    A    D    I    N    G'.:.  : 

ON    THE  ••.    .• 

STATUTE    OF    INROLLMENTS, 
27th  HENRT  VIII. 


Gentlemen^  ♦ 

I  DO  not  know  any  more  proper  way  of  ex- 
preffing  my  fenfe  of  the  honour  I  experienccj 
in  being  eleded  a  Reader  to  this  Society,  than 
by  endeavouring  to  fulfil  the  office  of  that  ap- 
jmntment  to  the  beft  bf  my  abilities. 

This  I  propofe  to  do  in  the  following  dificourfc; 
wherein  it  is  my  profefied  defign,  fo  far  as  the 
extent  of  my  judgment  and  the  nature  of  thofe 
materials  which  fall  within  the  confined  limits  of 
my  obfervation  enable  me,  equally  to  avoid  the 
parade  of  obfolete  erudition,  and  the  impertinence 
of  trifling  futil\,ty.  Both  are  alike  foreign  to  the 
end  of  that  inftilution  under  which  I  now  hope 
to  be  indulged  with  your  attention;  and  I  (hould 
but  ill  acquit  myfelf  to  that  indulgence,  in 
wafting  it  upon  dodrioes  long  £nce  worn  out  of 

s  a  ufe^ 
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ufc,  of  trifli&g'with  it  in  barren  fubtletics,  or  in 
a  detail  .of  bommon^place  matters,  familiar  to  all 
who  h^ye/^aflcd  the  threfliold  of  the  profcffion. 

Tfyican  to  direft  and  confine  my  prcfent  Read- 

•;'iDg' to  certain  points  of  legal  learning,  which, 

•V'iliough  they  are  occafionally  very  ufeful  and  im- 

' '  portant  to  be  known,  are  however  not  of  fuch 

frequent  occurrence  as  to  meet  the  attention  of 

every  Gentleman  in  the  courfc  of  practice ;  nor 

yet   arc    the    fubjefts   of  fuch    notice    in    our 

books,  as  to  furnifli  him  with  that  information 

which  particular  occafions  may  make  him  wifh 

for. 

With  this  view  I  have  fclefted  and  arranged 
a  few  obfervations  upon  the  Statute  of  the  ayth 
Hitiry  VIIL,  of  larollments  of  Bargains  and  Sales, 
in  which  I  Ihall  take  oecafion  to  fubmit  to  your 
judgments  certain  diftindtions,  for  the  afcertaining 
with  a  degree  of  fcientific  precifion,  the  feveral 
fpecies  of  hereditaments  which  .are  the  objefts  of 
that  Statute,  in  refped  to  the  InroUment  of  con- 
veyances thereof  by  bargain  and  fale, 

I  fuppofe.  Gentlemen,  you  arc  furprifed  at 
hearing  a  propo&l  of  this  nature  introduced  by 
an  avowed  intehtipn  in  its  author  to  avoid  mat- 
ters of  trite  knowledge,  becaufe  I  am  confident 
there  are  many  to  whom  the  Statute  I  have  men- 
tioned feems  to  iland  in  need  of  no  fort  of  com* 

ment 
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ment  or  explanation,  but  to  be  fufficiently  ex- 
plicit in  regard  to  its  intended  objefts,  and 
clearly  and  exprefsly  to  afcertain  what  are  the 
conveyances  to  the  operation  of  which  theLegif* 
lature  intended  to  make  the  ceremony  of  inroll« 
ment  neceflary.        i 

A  mere  perufal  of  the  Statute,  I  confels, 
affords  ground  for  fuch  a  belief;  but  I  appre- 
hend a  little  clofer  attention  to  it  will  fatisfy 
us,  that  the  diftinfbionsl  have  propofed  for 
the  fubjed:  of  your  prcfent  notice,  are  not  io 
obvious  as  the  firft  glance  reprefenS  them. 

The  Statute  makes  certain  ceremonies  requifitc 
to  the  operation  of  a  bargain  and  fale  of  manors, 
lands,  tenements,  or  other  hereditaments.  Now, 
to  attain  a  clear  notion  of  the  application  and 
extenc  of  this  Ad,  it  is  neceifary  to  fettle  what  is 
meant  by  a  bargain  and  fale,  what  are  the  par- 
ticular cafes  in  which  any  fort  of  hereditaments 
can  be  faid  to  pafs  by  bargain  and  fale  only ; 
which  latter  point  involves  another  inquiry, 
.whether  this  predicament  is  applicable  i/idifcri- 
minately  to  all  forts  of  hereditaments  j  and  if 
not,  to  what  forts  its.  application  is  properly  con- 
fined. 

Many  cafes  might  be. put  in  which  a  prac* 

titioher,    for  want  of  this  fort  of  preliminary 

knowledge,  would  find  it  difficult  to  afcertain^ 

'  B  3  upoQ 
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upon  aoy  foUd  gp^ounds,  vdiethtr  a  propoied  eon^ 
Veyance  falls  under  the  defcription  mtcnded  by 
th^  Statute  or  not. 

To  what  elfe  than  an  Inattention  to  this  ground* 
work  can  I  afcribean  opinion^  which  I  have  known 
prevail  with  fome  Gentlemen  of  the  profellion^ 
for  which  indeed  they  do  not  ^ant  the  fandioh  of 
printed  precedents  in  conveyancing,  that  a  grasnt, 
£»r  valuable  confideration  jn  nH>n€y>  of  an  eftate 
of  freehold  or  inheritance  in  a  fublifting  rent> 
may  be  made  to  pafs  the  legal  eftate  by  a  naked 
deed,  not  griqrtinded  on  any  preceding  ad  or  deed> 
to  veft  the  pofieffion,  and  give  it  the  operation  of 
a^  releafe ;  nor  perfeAed  by  inrollmenty  or  any 
other  ,(:erenciony  than  the  mere  execution  of  the 
4eed  itfelf  J  fo^  which  they  afllgn  as  a  reafont 
that  rents  are  of  that  fpeciea  of  hereditaments 
which  lie  in  grant;  though^  at  the  very  fanair 
time»  they  would  ftart  at  the  propofition  of  ex* 
tending  the  like  dodrine  to  the  conveyance  of 
a  reveriloR  or  remainder  in  iMds,  notwithftand:* 
ing  fuch  a  reverfion  or  remainder  is  an  heredi- 
lament,,  which  equally  lies  in  grant  as  a  km, 
does* 

There  are  others  again  who^  for  want  of  con- 
fidering  the  principles  on  which  thefe  points  turn, 
feem  to  think  that  every  fpecles  of  hereditannent 
falls  equally  within  the  fcope  of  the  Statute,  as 
comprehended  in  the  vf^td  hiredit^nutUs  ikitxtM 

ufed; 
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iifed  i  and  they  confei^ueatly  look  upon  inroU« 
mem  aa  no  Icfs  reqvifite  to  Gooveyances  by  way 
of  gr^tj  and  bai:g»ia  aad  falc  of  advowfom^ 
'  s|ild  <oixiinons  io  grofii  rights  of  way^  aad  othc;p 
local  privileges^  and  even  perlbna^  aftnuities  i^f 
mliefit^nGe,  than  co  (ifiiilar  c^nyeyfincci  of  laBdi9 
arcfmiHadfrSi  rcverfioas,  feigaioriaH  rent9i>  aad  other 
hereditameou  of  that  nature. 

What  real  foundation  there  is  for  dodlrinei  of 
thia  tendency^  I  fliall  leave  to  the  refok  of  my 
intended  obfenrationa  on  the  Statute  referred 
toy  and  fliall  only  beg  leave  to  mention  in  thia 
placet  that  the  inftances  I  have  met  ifith^  of  fuch 
dodrines  being  adopted  in  praftice  by  fomt^ 
and  by  others  (more  prudently  indeed)  rfgard^ 
ed  with  all  the  diffidence  and  caiition  due  to 
difpmable  or  controverted  points^  have  hn* 
pr^ed  me  wirii  an  opinion^  that  an  attempt  tt» 
offer  w  your  conftderation^  in  a  r^ufar  and  eon» 
eife  manner,  the  refult  of  fome  general  obTenrao* 
tions  whieb  have  from  time  to  time  occurred  to 
aie  i^n  the  fubjeA,  in  cafes  where  my  attention 
has  been .  pmfoffionally  criled  to  i^  will  be  no 
hnproper  dafcharge.of  my  duty  ota  tho  preifigf 
occa&on* 

In  order  to  trace  the  diftin&ions  I  now  mean 

to  offer  upon  the  fubjeft  of  inroUnnencs  from 

tbetrvery  firft  principlest  it  will  be  neoeffary  fcr 

me  <d  confider  the  definition  jand  diyifiona  of 

14  here- 
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hereditaments  r  pttparatory  to  which  I  muft  «c*-» 
dc^  the  general  dlftribution  adopted  in  our  lawB^* 
rf  the  fubjedls  off'  property  into  things  real^  and' 
things  ftrJmaU'-^Th^  fbrnfier  confifts  oi  lands ^ 
taken  in  the  fnll  legal  ei^tent  of  ^hac  w()rd>  ac-- 
cording  to  >*hich  k  comprehends  every  fpcetes 
of  land,  fbil,  and  water*,  with  the  unfevered' 
produce  and  contents  of  them^  and  all  buildings^ 
and  other  things  of  a  fubftantial,  fixed,  perma* 
hcnt  nature,  in,  upon,  under,  or  locfally  con- 
ncfted  wiifh  ox  annexed  to  the  foil .•f— The  \zx.vti^ 
that  is  tlAng^  feffsftal^  confifts  of  things  of  £ 
contrary  defcription,  which,  inftead  ^f^bciq^' 
fixed,  permanent,  or  locals  are  entirely  detached 
from  land,  trahfient,  move^ble^  and  capable  of 
bj^DfjfA'aniporced  from  pls|ce  to  place. 

Now  the  V  word :  bere^iUaments,  in  out  law,  ifr 
appfii^able  t«^  both  tbcfe  fpecies  of  things,  bjutj 
in  a^difercnt  nu)de  or  degree. of. relation:;  ifor^ 
when  applied  .to  the  firft,  wa.  things  ualj  it  gfi-f» 
iierally  denotes  the  things  themfelves.  which  ate^ 
the  fubje£te  of  property,  without  regard,  to  thipi 
nature  or.e^ctent  of  propcity  therein.  Thus 
things  real j  that .  is>>  lands,,  in  all.  the  extent  of 
the  above  definition  of  them,  are  diftin^flied 
by  the  denomination  of  hereditaments  real-,  but 
the  ^^ord  Hereditaments,  when  ufed  in  relation 
to  perfonal  things,  does  not  import  or  figaifyithe 
things  themfelvesj  but  is  only  applicable  to  them 
in  refpe^  of  fon[>e  inheritable  xight  of  which  they 

arc 
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ire  in  fomc  mode  Qr  other  the  fubjed  i  and,  \ti 
this  fenfc,  inheritable  .rights  rekcive  to  perfonal; 
things  only,  and  diftroft  from;  any  local  con^ 
ne£tion>  are  i:a)led  hereditaments  ferftmaU 

Of  a  nature  in  fomc  meafure  intermediate  be* 

tween'rhe  two  already  noticed,  there  is  a  .third 

application  of  the  wprd  hereditaments^  wberdii 

it  is  ufed  to  denote  inheritable,  rights  refpe&itig 

lands,  or  fomething  iifiiing  tfaere/romi  or  tikt^ 

cifcable  therein,  or  hnving  at  Jeaft  fome  local 

connexion  or  relation  feparate  and  diftind  froqfi 

'\the  en^yrnent  of  the  lands  themfelves.     Inherit* 

^  iable  rights  of  this  defcription  are  termed  heredi-- 

'^^iaments  tnixedy  from  their  local  relation  on  the 

^ne  hand,  and  the  perfonal  perception,  enjoy- 

ment>  or  exercife  of  them  on  the  other,    Hence 

-we  obtain  the  diviru)n  of  hereditaments  into 

teak  mixed  J  and  perpmaL    " 

But  I  apprehend  it  may  be  alked,  \3iider  which 
^f  theTe  three.  clalTes^  remainders  and  reverfiona 
in  lands  are  to  be  ranked  ?  feeing  th^y  neithn 
denote  ^.  things  themfelves  which  are  the  fub^ 
jefts  oflRhc  property  fo.  denominated,  nor  grc 
defcrip'uve  of  rights  relative  to  perfonal  things, 
.nor  rights  refpedltog  lands,  or  things  iiTuing  out 
orortxcrcifeable  in  the  fame,  diftinS  from  the 
enjoyment  of  the  lands  themfelves ;  but  import 
rights  to  the  fut^i'e  enjoyment  of  the  very  lands 
themfelves*    I  think  there  can  be  no  reafon  tp 

hcfitate 
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heficace  in  confidering  them  a^  comprehended 
under  the  denomination  of  red  hereditaments; 
becaufe  things  real,  as  above  defined^  are  the 
immediate  and  only  fubjeA  of  tbenru 

-  Tbit  'conftrufiion>  it  is  manifeft^  will  extend 
die  application  of  the  word  btreditamentSy   \n 
i  rcfpcA  to  thiBgsrM^  a  degree  further  than  what 

^  ^  I  have  before  noticed  ^  £6  as  to  make  heredita^ 

meivts  real  comprehend  as  well  the  things  tji6m« 
felves,  as  inheritable  rights  therein;  and  this  is 
i^e  extent  in  which  I  mean  to  ofe  the  expreffioi^ 
real  beredUaments  through  the  fequel  of  my  pc^« 
fent  difcourfe. 

Beudes  the  diftribotion  of  hereditaments  mto 
reaU  mixed,  and  perlbnalj  there  is  another  ge*'' 
Aieral  divilion  of  them  into  corporeal  and  incor^^ 
poreal,  material  to  be  attended  to  in  this  place« 

Corporeal  hereditaments  are  fuch  as  are  of  a 
^ibftintitfl  corporeal  nature..  This  defcription^ 
therefore^  is  confined  to  thofe  fubjefts  of  pro^ 
perty  which  are  compri&d  under  the  denomina*^ 
lion  of  things  rM/>  as  before  defined. 

Incorporeal  hereditaments  are  fuch  as  derive 
the  denomination  of  herediuments^  not  from  the 
things  themfelves  which  are  the  fubjefb  of  the 
enjoyment>  but  from  the  inheritable  rights  of 
which  they  are  the  fubjeAj  for  rights  are  of  an 

inco^oreal 


STAttlTS  tf  IhROLLMSNTS^  1 1 

jftcorpoftal   Bfature^    dnd  txift    mtrely  in  the 
power  and  exercife  of  enjoyment. 

» 

Incorporeal  hereditaments'  therefore  cocfipnle 

die  two  divifioAs  of  mixed  and  pergonal  heredita* 

mentaalftady  noticed  i  and^  under  the  fame  de-» 

icripttonj  1  would  in  this  place  be  alio  underftood 

iurther^co  include  fooh  ntal  hereditaments  as  con-* 

fift  of  rights  to  the  future  enjoyment  of  la»ids 

divided  from  the  immediate  prdent  pofieflion: 

for  though  I  do  not  recoUeft  that  remainders 

or  rcvcrfioBS  are  anywhere  exprefsly  ranked  under 

the  divtfion  of  incorporeal  hereditaments,  yet, 

unlefs  we  deny  them  to  be  hereditaments,  our 

dirifion  muft  be  defedive  if  they  are  not  com^ 

prifed  under  the  one  or  other  branch  of  it,  and 

to  that  of  corporeal  hereditaments  I  think  they 

arc  not  properly  referable ;  for  though  corporeal 

hereditaments  are  their  fubjeA,  yet,  whiUt  the 

rights    remain    diftinft  and  divided   from  the 

right  of  actual  poflfeffion,  I  fee  nothing  fub- 

ftantial  in  their  nature,  nor  do  I  comprehend 

how  they  can  bt  confidered  as  invefted  with  any 

degree  of  coiporeality.      On  the  csojatrary,  they 

feem  clearly  to  fsU    within  that  predicament 

which  I  take  to  be  the  criterion  of  an  incorporeal 

inheritance,  tangi  mn  poteft,  nee  videri. 

There   are  alfo  other  properties  common  to    x  'i^*^*'^^^^ 
tfaenr  with  other  eftates,  which  are  imiverfallf       ^^d^  v 
and  exprefsly  arranged  in  the  clafs  of  incorporeal 

inheritances ; 
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inberiunces )  ibr  inflancc,  they  do  not  lie  in 
livery,  and  when  once  creacedi  and  f^b^fttog",:^^ 
^^as  fuch^  cannot  be  transferred  without  deedC^^iMs^^^ 

^  For  thefc  reafons,    and  to .  avoid  a  greater 

number  of  divifions  than  is  conducive  to  the 
purpofe  I  have  in  view,  I  fliall  clafs  remainders 
and  r^verfions  in  the  rank  of  incorporeal  here- 
ditailcnts,  ' 

Thus  far  we  have  traced  the  general  diftribu- 
tion  of  hereditaments  into  real^  mix<ed^  aud  per- 
fbnal,  and  into  corporeal  and  incorporeal :  Bur^ 
to  clear  the  way  for  the  diftindions  I  am  aiming 
at>  we  muft  ftill  proceed  a  ftep  further^  and 
notice  another  divifion  of  incorporeal  heredita« 
menrs  into  two  clafTes. 

Thefirft,  comprifing  fuch  real  hereditaments  as 
confift  of  rights  to  future  enjoyment  of  lands 
divided  frpm  the  right  of  prefent  poITeilion,  as 
remainders  and  reverfions,.  together  with  fuch 
mixed  hereditaments  as  confift  JoQhjngs  iffuing 
out  of  lands  J  or  to  bc(rcnderedj  paid,  or  done 
bv  the  tenants  or  owners  of  lands  in  refpeft  of 
^        the^  tenure  tHereojp 


i 


^  The  other  clafs,  extending  to  all  the  refidue 

of  incorporeal  hereditaments  \  namely,  to  thofe 
mixed  hereditaments  which,  though  they  relate 
to  Iands>  or  fome  benefit  thereout^  or  have  a 

local 
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local  relation,  yet  are  diftinfb  from  the  owner- 
(hip  or  tight  of  enjoyment  of  the  lands  them* 
felves,  or  of  any  thing  to  be  paid,  rendered,  or 
done  by  the  tenants  or  owners  of  land  in  re- 
fpe£k  of  the  tenure  thereof,  as  well  as  to  the 
whole  clafs  of  perfoxial  hereditaments. 

Now,  at  common  law,  corporeal  hereditamrnts 
were  faid  to  lie  in  livery ;  that  is,  ihcy  were 
paiTcd  or  transferred  from  one  perfon  to  another 
by  a  delivery  of  the  pofieflion;  the  ceremony 
of  which  delivery,  in  order  to  pafs  an  eftateaf 
freehold  or  inheritance  therein,  was  termed 
livery  of  Jeifin ;  and  an  eftate  of  freehold  or  in^ 
heritance  in  fuch  hereditaments  would  not  pafs 
without  this  ceremony  of  livery,  except  by  mat- 
ter'of  record,  or  where  the  conveyance  was  from 
the  perfon  entitled  to  the  remainder  or  revcrfion 
to  the  tenant  in  poffeflions  or  vice  verfa^  or  from 
one  joint  tenant  to  another,  or  in  cafes  of  a  par- 
tition  or  exchange,  and  in  fomc  other  fpecial 
inftances. 

But  incorporeal  *inl}eritances  are  from  their 
nature  incapable  of  any  a&ual  delivery  or  tradi* 
tion  from  one  person  to  another  j  they  therefore 
required  a  deed  to  grant  or  pa(s  them  %  and  no 
cftate  therein  could  pafs  without.  deed>  uplefs 
in  fome  fpecial  inftances  fimilar  to  fomc  ofjhofe 
jjiave  noticed  in  rclpett  to  paging  corporeal 
inheritances  without  livery  of  feifin.    ' 

I  All 
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All  incorporcfil  jtercditameiiu  were  therefore 
faid  to  lie  in  grants  becaufc  they  were  the  fubjcds 
of  a  grant  by  deed,  and  not  of  any  transfer  by  de- 
livery of  the  poiTefllon;  but,  atmongft  incorporeal 
hereditaments,  this  diftindion  is  to  be  attended 
to,  which  was  the  motive  for  the  divifion  I  have 
made  of  fuch  hereditaments  into  two  clafles  ; 
that  though  the  whole  denominatioa  of  incor- 
poreal hereditaments  require  a  deedto  pafs  them, 
and  therefore  all  are  fo  far  equally  faid  to  lie  19 
grant,  yet  thofe  comprifed  in  the  iirft  branch  of 
the  divilioo  I  have  made  of  them,  required  alia 
the  privity  and  affent  of  the  tenant  of  the  land 
by  whom  the  rent  was  payable,  or  fervices  doe^ 
to  give  effeft  to  the  grant  by  which  the  remain* 
der,  reverfion,  rents,  or  fervices  were  intended 
to  pafs.  The  ad  by  which  fuch  tenant  fignified 
,or  esprefied  this  aflent  was  called  asicrnment,  « 
ceremony  as  much  requifite  to  the  operation  of 
a  grant  of  the  hereditaments  laft  mentioned,  as 
liviery  of  fetfin  was  to  a  conveyance  of  an  eftate 
of  freehold  and  inheritance  in  corporeal  heredita** 
ments. 

But  thofe  incorporeal  hereditaments  which  fall 
under  the  latter  branch  of  my  divifion  of  them 
pafled  completely  by  the  mere  deed  of  grant 
thereof^  without  the  aid  of  any  other  ceremony 
than  the  niere  execution  of  it,  to  perfed  its 
operation ;  ibr  as  fudi  hereditaments  have  not, 
on  the  one  hand,  any  corporeal  ^aature  to  vequife 
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or  he  capable  of  any  adtual  delivery  or  tradicion 
from  one  to  another,  fo  neither  have  they,  on  the 
otbei>  any  fuch  cpnnedion  with  or  relation  to 
any  ad  of  the  tenant  of  the  land  in  refped  to  hia 
fenderingi  paying,  or  performing  any  thing,  aa 
to  render  his  privity  or  confent  at  all  requilite 
or  material  to  any  alienation  or  difpofitioor  of 
them» 

Bu(  though  conveyances  of  corporeal,  and 
alfo  of  fuch  incorporeal  hereditaments,  as  fall 
under  the  firft  branch  of  my  divifi'oo  of  them^ 
originally  required  the  refpedive  ceremonies  of 
livery  of  feifiin  and  attorniAent  to  perfed  them 
in  the  inftances  I  have  mentioned,  yet,  after  the 
introdudion  of  ufes  had  given  birth  to  a  bene- 
ficial intereft  in  hereditaments  of  both  thofc 
kinds,  diftind  from  that  legal  eftate  therein 
m^iich  alone  was  known  to  and  acknowledged  by 
our  old  common  law,  we  find  a  very  material 
alteration  in  refped  to  the  tnodes'or  means  re« 
quifite  to  pafs  or  transfer  an  intereft  in  fuch 
hereditaments. 

Ules  were  equitable  rights  in  one  perfon  to 
receive  and  enjoy  the  profiu  of,  and  dired  the 
difpoficion  of  the  lands  themfelves,  whilft  the 
legal  eftate  or  feifin  in  law  was  vefted  in  fnothcr 
peribm 

Thefc 
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Thefc  ufcs  were  the  Aibjcds  of  the  jiirif* 
diftion  cxcrcifcd  by  this  Court  of  Chancery,  and 
were,  in  effcft,  what  mere  equitable  eftates  or 
trufts  as.diftinguiflied  from  ftatuteab)e  ufes  now 
*e.     ^ 

Now  when,  through  the  medium  of  thefc 
forts  of  interefts  ftilcd  ufes^  the  jurifprudence  of 
equity  w^s  let  in  upon  the  difpofitions  of  real 
property,  the  Court  of  Chancery,  regarding  the 
mature  upon  which  contrads  for  the  alienation 
of  property  are  grounded,  gave  an  equitable  ef- 
fect to  two  fpeeie$  of  grants,  (or  contrads  con- 
fidered  as  tquivalent  thereto,)  which,  wjchout 
the  requUire  ceremonies  6i  livery  of  ftifin  or 
attornrtieht,  •  had  'no  tijier^tion  at  all  in  law.. 
The  confiderjtions  I  am  nbwi  alluding^  to  :ar^ 
thofe  which  are  commonly  diftinguifhed  Jby  the 
refpeftive  epithets  of  good  and  of  valuable ^  the 
former  bcin^  the  confideration  of  bloo(i  or  of 
marriiage,  tTie  latter  of  a  pecuniary  price.  Both 
thefe  confidcrations,  from  their  interefting  and 
obligatory  natures,  were  confidered  by  the  Court 
of  Chancery  as  raifing  a  ufe  in  the  fubjed  of 
the  contra(!i  or  intended"  grant,  for  the  bcriefit 
of  the  perfon  in  or  from  wjiotn  f\?<Jh  confidcrations 
exifted  or  moved;  ahd  though  the  legal  cftate 
in  the  fubjeds  of  fuch  contract  or  intended  gr^nt 
was  noc  thereby  altered  or  transferred  for.  >^ant, 
of  the   ceremonies   before  mentioned,    yet  the 

grantor 
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grantor  or  contraftor  was,  upon  the  grounS  of 
fuch  confidcrattons,  confidercd  in  equity  at 
(landing  feized  or  legally  entitled  to  the  things 
which  were  the  fubjefts  of  fuch  contraft,  in  truft 
fqr  the  covenantee  or  intended  grantee, 

Contrafts  of  the  former  of  thefe  two  kindi, 
that  Is,  where  blood  or  nrtarriage  is  the  confix 
deration,  were  denomin^itc^^  -  eavenants  t6  Jtithd 
Jeized  to  ufes  \  becaufe  they  anfoUnt^d  either  to 
an  cxprefs  covenant,  or  an  implied  engagement 
to  (land  fei^^ed  for  the  benefit,  that  is,  to  the  ufe 
of  the  grantee  or  covenantee*  Thoie  of  the  latter 
kind,  namely,  where  pecuniary  confideration 
was  the  motive,  were  called  bargains  and  Jales. 
Here  1  (hall  drop  the  former  kind,  and  confine 
my  difcourfe  to  what  concerns  the  latter,  fo  far 
as  it  falls  within  the  intended  limits  of  my  pre- 
fent  Reading.  I  am  now  therefore  come  to  the 
definition  of  a  Bargain  and  Sale,  as  applied  to 
lands  and  hereditaments  before  the  Statute  of 
Inrollments;  for  that  ftatutc  introduced  fome 
alterations  and  qualifications  in  the  nature  of  the 
definition. 

A  bargain  and  fale  of  hereditaments,  before 
that  Statute,  may  be  denned  to  be  an  exprefs  or 
implied  grant  or  contraft  for  the  aflurance  of 
them  in  confideration  of  money,  in  which  the 
Court  of  Chancery  fupplied  its  infufficiency  to 
pafs  the  eft  ate  in  law,  by  the  conftruftion  of  its 

c  .         raifing 


wifthg  *:  up?,  fer  .tliQ  bargsiiofl?  \or  inteadcd 
gfa^t€<.  ,  Xl?c  words  iargaiif.  ai>4  /f^/  wcr^  by 
fK>  nf)f  anfr  eflismial  or  requifxu  to  xkc  operation 
of  ^cb  contract  or  intei\ded  granc :  Aoy  onh^ 
words  cxprcfling  thf  iDtcntion  i;lvM:  the;  ptrfqn 
from  whom  fuch  confideration  moved  (hould 
hay^  tht  Jand^,  -^r  Qt^er  fubjefi;  qf.  the  intended 
grap^t  or  contra^>  ^crc  fufHciqnt  to.  raifc  th? 
Vjfe|^%a  Ji  cpvfr\Aqt^frorn  the  Jotej^dcd  grantpsf, 
}t\  c^qnCtde^^ion  of  money,  to  (land  feized  to  thQ 
in^nded  grantee i  or  an  intended  alienation  by 
tk^  wprd^  gtiiHt  aod.  dmi/c,  or  fr^^/  and  alien, 
b$ive:bcen  hoU  tffe^bisal  for.  the  end,  where  the 
confideration  waa  a:pccuniary one.;  for  thecoa-t 
ftdlef^tioa  itfelf;  tattlefe  cafes,  is  the  fok  ground 
of  .tftifing  the  ufe^^laccordttig  to  thd  Intent  of  the 
conv^f^i  however  cx,preffcdj  and  it  wjis  that 
wj^ifb  confikMwd  aad  gave  the.  charafiteriftic 
cflinoc  of  a  bargain  and  falc  to  the.tranfadion*. 

li^OW^  therefor^  I  think  it  follows,  that  as  a 
griyj^t  by  deed  alonej  unlefs  it  v^4$  for  a  valuably 
cpjfidera^ion,  had.  no  effeft  at  all  to  pafs  any 
cftate,  intercft,  or  ufe,  legal  or  equitable,  ia 
hereditaments  corporeal,  or  in  thofe  which  are 
i;ooDp|'ifed  in  the^  firft  clafs  of  my  divifion  of 
ioccvporeal  hereditamenrs,  without  the  fuhfer 
quent  ceremonies  of  livery  of  fcifin  or  attorn- 
ment, grants  thereof. by  deed  alone  for  valuable, 
conii deration,'. paffing  a  ufe  in  equity,  muft  be 
faid  to  derive  their  whole  ciFcfl:  from  the  quality 
.*  II  of 
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■ 
ofa  bargain  and  fale ;  and  thcrtforc  the  ihtereft 
whidi  paiTed  thereby  was-  praperfy  faid  vo  pall 
by  reafon  only  of  a  bargain  and' fale  !tbtlredf| 
for  nbthing  could  pafs^  by  tbedeedy  indc^ndenC 
pf  jthat  conlideratidri  which  confiicuced  it  a  bar« 
^amand  fileJ  On  the  other  hand>  a  grant  by 
ddcd  albne  of  at)^  of  the  hereditaments  com^ 
prtfed  in  the  iaflrciaifii  of  m]r  divifion  of  iocorp<A 
real  hereditaments,  being  all  tfau  wasrequifufc 
to  convey  the  legal  eftate  in  them,  fuch  a  granr, 
whatever  might  be  its  confiderationj  ftood  in 
fio  need  of  any  equitable  conftrinftion  to  g^^e  it 
effcft.  1  ....   , 

Ufw  w^rb  raifird  by  ^e  conftr«6kion  6f  equity*, 
in  the  inftances  I  have  juft  now  mentioned,  to 
fopply  the  dcfcdfe  of  the  legal  eftate.  T^hcrfe 
could  be  rto  calltbr<Sie  aid  of  fiieh  a  tdflftru6tioh 
i*liferfe  Ik)  fuch  deffeA  fubfifted.  A  ufc  iould  xxxk 
be  ewated  as  a'  thing  diftiridk  from^  the  legil 
eftate,  for  the  benefit  of  a  perfoh  to  whom  tht 
legal  eftate  itfelf  paflcd.  Where  a  griiht  carried 
every  poffiblc  intereft  in  the  fubjetSt  of  it,  thcrie 
was  nothittg  fcftto  require  or  admit  of  the  aid  cf 
tconftrtjflive  conVcfaTic(fc  in  equity^;  and  as  thofc 
hcrcditanoents,  which  are  comprifcd  ih  the  laft 
branch  of  my  divifion  of  incorporeal  heredita!- 
mcnts,  paffed  by  deed  only,  without  requiring 
or  being  fufceptible  of  any  other  aS  of  ceremony 
to  perftft  the  operation  of  the  grant  thereby 
lBade>  without  the  leaft  regai^d  to  the  C6nfidera* 

c  2  tion 
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tioa  of  rfit  gf«^at»  fuch  bci-tditahicnts  did  noty 
(^en  where  ^bfL^nt  was.  io.  conGderarion  of 
Ittoncy,  pafe.by  fopce  of  iaay  equitable  qualiiy 
!if^.hicb  tbt  deed ijfelf  derived  frorti  fuch  cbftfider- 
ailoa^  nor  coisfequexidy  could  they;  in  foch  cafefy 
t>e  fatd  to:pafs  by  reafon  only  6f  the  bargain  and 
fale,;as  they,  would  equally  have  paffed  by  the 
ideed  alone^  bad^  tfaa^  conQderation  which:  con* 
ftitutesthe  eiTcnce  of  ,a  bargai;a  and  fale  been 
granting.-  ■-  ..'  • "    -  ". '   -  ' 

:.  The  inference.!  mean  to  draw  from  the  above 
premifes  is,  that  before  the  Statute  of  Ufes,  cor-»» 
poreal  hereditaments^  and  thofe  incorporeal 
hereditaments^  comprifed  in  the  iirft  branch  of 
^my  divifipn  of  them/  in  all  cafes  of  grants  there* 
.of  by  deed  alone  in  confideration  of  moneyi 
jpaffed,  fo  far  as  they  pafled  at  all,  that  is,io 
equity,  by  reafon  only  of  the  bargain .  and.  (^W 
thereof;  but  this  predicanient  of  paffing  by. rear 
fon  only  of  a  bargain  and  fale  thereof  was  ilosc 
»applicabk  to  the  incorporeal  hereditaments  com^ 
.prifed  in  the  laft  branch  of  my  divifion  of  thecn, 
-even  in  cafes  of  a  grant  by  deed  only  for  pecu- 
jiiary  confideration  i  for  the  effeA  of  the  grant 
•was  complete  by  the  deed,  independently  of  any 
.confideration,  and  incapable  of  being  perfected 
.by  any  other  ceremony  whatever. 

'  The  Statute  27th  Henry  VIII.  of  Ufcs  next 
Dfcurs  to  my  confideration  j  which  Statute  made 

a  very 
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a  very  materiarl  alteration  iti  the  effect  as  well  of 

bargains  and  fales^  as  of  all  other  contracts  or' 

conveyances>  the  operation  of  which  depended 

QQ  the  do£brine  of  ufes.     That  Statute^  by  enad* 

ing  that  ^<  where  any  perfon  or  perfons  ftand  or 

-<<  befeized^  or  at  any  time  hereafter  fhall  happen 

'^  to  be  feized  of  and  in  any  honours^  cailles, 

*•  maooFS>  lands,  tenements,  rents,  fertices,  rc- 

"  verGons,  remainders,  or- other  hereditaments, 

"  to  the  ufe,  confidence^  or  troft  of  any  perfon 

**  or  perfons,  or  of  any  body  politic,  by  rea(bh 

"  of  any   bargain,  fale,   feoffment,  •fine,  rcco- 

"  very,  covenant,  concrad,  agreement,  will,  or 

"  otherwifc,  by  any  manner  or  means  whatever 

^^  it  be,  that  in  every  fuch  cafe,  all  and  every 

"  fuch  perfon  and  perfons,  and  bodies  politic 

^^  that  have,  or  hereafter  ihall   have,  any  fuch 

"  ufe,  confidence,  or  truft  in  fee  fimple  or  fee 

•'  tail,  term  of  life,  or  for  years,  or  ocherwife, 

^'or  any  ufe,  truft,  or  confidence  in  remainder 

"  or  reverfion,  Ihall  from  henceforth  ftand  and 

"  be  feized,   deemed,  and  adjudged  in   lawful 

'*  feifin,  eftate,  and  pofTcftion  of  and  in  the  fame 

<*  honours,  caftlcs,  6?r.  to  all  intents,  conftruc- 

'^  tions,   and   purpofcs   in  the    law,   of  and  in 

^<  fuch  like  eftates  as  they  had  or  ihall  ha^rc  in 

*'  ufe,  truft,  or  confidence  of  or  in  the  fame  i" 

transferred    the  legal    eftate  ^nd   pollieffion   to 

the  ufe,  and  thereby,  vefted  the  legal  eftatp  or 

feifin   in  }the.  perfon  who  before  had  or.  tooJc 

only.the  ufe,.  in  the  f;sime  plight!  and  mahner.  as 

.-::-f^^:;L::..i  cj  ■■       the 


tbe  u£e  was  before  veiled  in  htm;  the  epoie^; 
qpence  of  which  was,  io  regard  to  bargains  and 
fji^les,  that  wherfveir  the  ufe  puffed,  before  thac 
Statute,  by  rcafon  only  of  a.  bargain  and  falfy 
the  leg^l  eftate  hecoaiing  executed  to  the  ufe 
t>y  t:he  S|:atgrte,  paflird  to  the  bargainee  by  reaiba 
paly  of  fych  bargain  and  fale,  without  the  cere- 
monies of  livery  offcifinor  attornment ;  where, 
^fore  that  Statute,  they  were  requiGte  to  the 
^ransff  r  of  the  leg^l  eftate.     But  this  Statute  left 
the  operation  of  grants  of  thoie  incorporeal  he- 
r^ditamenCB  that  are  comprifcd  in  the  lad  branch 
vfmy  divi0on  of  them,  which  depended  on  the 
deed  alone>  as  full  and  as  independent  of  the 
nature  of  the  con&deration  as  it  was  before ;  nor 
was  there  any  room  for  its  operation  in  uniting 
the  legal  eftate  to  the  ufe  where  they  were  never 
fevered,  nor  coniequently  any  opening  made  for 
their  reunion,  as  in  the  cafes  of  grants  by  deed 
only  of  the  incorporeal  hereditaments  comprifed 
in  the  laft  branch  of  my  divifion  of  them,  where 
ivo  ufe  pafled  diftin&  from  the  legal  eftate  before 
the  Statute ;  but  the  legal  eftate  itfelf  pafled, 
and  confequemly  did  not  remain  to  be  executed 
by  the  Statute  to  that  ufe  which  originally  pafled 
inclufively  with  it ;  fa  that  after  the  Statute  of 
Ufles^  all  grants  by  deed  only,  for  valuable  con* 
fideration  ia  money,  of  any  efi:ate  of  freehold  or 
inheritance  in>  corporeal  hereditaments,  as  well 
as  in  fuch  other  hereditaments  as  are  comprifed 
in  the  firft'  branch  of  my  divifion  of  incorporeal 
■:  bereditaments> 
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hereditaments,  ftill  continued  to  owe  their  bpef  a- 
tion  and  vilidity  to  the  naoire  6F  thfe  cortfideri- 
tianj  and  fuch  hercditanncnrs,  therefore,  in  thblc 
inftances,  were  properly  (kid  to  paFs  by  reafoh 
only  of  the  bargain  and  falci  But  all  grants  of  the 
incorporeal  hereditaments,  comprifed  in  the  taft 
branch  of  my  diviGon  of  them,  ftill  remained  j  in 
this  reJpeft;  upon  the  fame  footing  as  they  were 
before  the  Statute ;  and  a^  a  gf ant  by  deed  ^only 
was  all  that  was  requifite  to  paf^  them,  inde« 
pendent  of  its  confideration,  the  effefl  of  fucK 
deed  could  not  in  any  cafe  be  afcribed  to  the 
nature  of  its  confideration,  nor  cbnfcquently  the 
hereditaments  thereby  granted  4)c  fiiid  to  pafeby. 
reafon  only  of  a  bargain  and  fale. 

I  am  now  eotne  to  the  conftruAion  of  thi  • 
Statute  of  Inrollments,  a7th  Henry  VIII.  e.  i6( 
in  regard  to  the  diftinftions  I  have  in  vi<w> 
between  the  bereditamefits  which  are,  and  thofe 
which  appear  to  me  not  to  be  the  obje&a  of  ici 
a  confideratioA  which,  after  the  feveral  fleps  t 
have  been  taking  to  prepare  the  way  for  it,  will 
take  but  very  little  of  your  time,  as  ic  will  re^ 
quire  fcarcely  any  thing  nrtOre  than  an  attentive 
perufal  of  the  Statute  itfelf,  with  an  obvious 
reference  to  the  principles  and  diftindtions  a^ 
ready  treated  of,  to  determine  the  co^ruftiOA 

of  it. 

«•  •      •   1 

c  4  By 


;  By  the  Statute  I  am  now  fpeaking  of,  it  U 
eoafled^  '^  That  no  manors,  lands,  teneoicnts^ 
*'  or  other  heredicariieats»  Ihall  pafs,  alter,  or 
**  change  frona  one  to  another,  whereby  any 
«*  cftate  of  freehold  or  inheritance  Iball  be  made 
*<  or  take  effedt  in  any  perlbn  or  pcrfons,  or  any 
*«  ufcs  thereof  to  be  made  by  reafon  only  of  any 
*'  bargain  and  fale  thereof,  except  the  faid  bar^^ 
*^  gain  and  fale  be  made  by  writing  indented^ 
**  fealed,  and  inroUed  in  one  of  the  King's^ 
^*  Courts  of  Record  at  iFeJitninflery  &c.  j  and  the 
*'  fame  inrollment  to  be  had  and  made  witbia 
*'  fix  months  next  after  the  date  of  the  faid 
*^  writings  indented,"  fcf^. 

Now,  a  curfory  review  of  the  operation  of  the 
prece4ing  Statute  of  Ufes,  with  a  flight  degree 
of  attention  to  the  great  inconveniencies  in* 
troduced  by  that  Statute,  in  hying  open  the 
difppfuion  and  alienation  of  lands,  and  tftates 
ifiuing  thereout,  to.  the  operation  of  fecrct, 
hafty,  irtiprovidcnt  conveyances,  for  the  confi- 
deration  of  ever  fo  trifling  a  fum  of  money,  ta 
bring  them  within  the  defcription  of  bargains 
and  fales,  fo  as  to  raife  a  ufe  to  be  executed 
by  that  Statute,  could  not  fail  to  imprefs  one 
with  the  idea,  that  the  Statute  of  InroUments 
immediately  following  ir,  was  intended  as  a  re- 
medy to  the  inconveniencies  fo  introduced  by  the 
preceding  Statute  i  and,  in  this  view,  one  fliould 

be 
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be  naturally  led  to  coofi4er.the  latter  Statute  as 
directed  to  thofe  t^iogs  which  were  the  fubjeds 
of  the  inconveniencies  occafioned  by  the  former* 

Now,  the  mifcbief  to  be  remedied  cooGfted  in 
the  power  iotrdduced  of  transferring  the  legal 
eftate  of  freehold  and  inheriunce  in*  heredita* 
meats  by  mere  deed^  without  the  folemnities  of 
livery  of  feifin  or  attornment,  whi^h  were  before 
requifite  to  the  operation  of  fuch  conveyances. 
It  confequently  extended  only  to  the  convey* 
ances  of  thofe  hereditaments  which,  by  the  com^ 
mon  law,  required  the  aid  of  fuch  ceremonies, 
and  could  not  pafs  by  mere  deed  without  them. 
The  Statute  of  I nroUments  may  be  confidered 
as  introducing  the  ceremonies  expreflfed  therein, 
in  lieu  of  the  folemnities  of  livery  of  feifin  or 
attornment^  which  had  been  difmiflcd  by  the 
preceding  Statute  of  Ufes,  and  confequently  as 
not  intended  to  apply  to  any  other  cafes  than 
thofe  wherein  the  Statute  of  Ufes  had  had  fuch 
an  efTedti  and  the  inference  would  be,  that 
the  general  word  "  hereditaments,'^  ufed  in  ,  the 
Statute  of  Inrollmcnts,  fhould  be  underftood 
accordingly,  and  not  taken  to  extend  to  grants 
by  deed  of  fuch  hereditaments  as  never  required 
any  of  thofe  folemnities  to  perfed  them,  which 
the  ceremonies  inttituted  by  the  Statute  of  In- 
rollmcnts were  intended  to  fupply  the  place  pf. 
But,  however,  the  penning  of  that  Statute,  when 

referred 


Inferred  to  fhe  prirtciptes  1  have  noticed  xh  the 
prec^dihg  part  6i  this  diftotirfe^  fcems  jio  pre- 
vent alt  occa(ton  for  reforting  to  any  thing  eFfe 
to  explain  the  intention  of  the  LegiOature  in  this 
hcfpe^i  for  thiMi^h  the  Statute  fays  <^  lands,  tene* 
*'  mentSj  or  other  hereditamentsi*'  yet  the  context 
confines  its  operation  to  thofe  ca&s  wherein  the 
hereditaments,  of  which  it  fpeaks>  can  be  faid  to 
paf^  by  reafon  only  of  a  bargain  and  fale  thereof  i 
for  it  is  upon  the  paflitig  of  any  cftate,  interefl^ 
or  ufe,  of  freehold  or  inheritance^  by  reafon  Onljr 
of  a  bargain  and  fi&le^  that  the  Statute  puts  a 
negative.  Now,  when  the  Statute  denies  effcA 
to  a  conveyance  by  reafon  only  of  a  bargain  and 
jTale,  it  implies  a  Aippofed  exiftence  of  other 
ceremonies  which  might  be  ufed  to  give  it  elFe£k  i 
and  therefore  it  has  been  held,  that  a  deed  pur« 
parting  to  be  a  bargain  and  fale  of  a  reverfion> 
though  it  was  not  tnrolled,  pafled  fuch  reverfion 
by  the  aid  of  a  fubfequent  attornment,  whcr^ 
there  were  words  rn  the  deed  fuflicient  for  a  grant 
at  common  law.  So  likewife  a  deed  of  bargain 
and  fale  not  inroUed  has  been  made  good  as  a 
feoffment  by  the  fubfequent  ceremony  of  livery 
offcifin. 

Now  the  incorporeal  hereditaments  rncFuded 
in  the  latter  branch  of  my  divifion  of  them,  did 
not,  at  the  time  of  pafling  theStatute  of  Inroll- 
mentsi,  admit  of  any  other  ceremony  than  a  deed 

of 
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pf  grant  to  perfcft  the  conveyance  of  them  i  and 
iheref^e  a  grant  of  them  covrkl  not  property  be 
confklered  as  falling  within  a  defcription  which 
implied  the  exiftence  of  other  auxiliary  afta  or 
iblemnicies  beyond  the  execution  of  the  deed 
itfelf.      Befides,    we  have   already  feen)   that 
the  predicament  of  pafllng  by  reafon  only  of  a 
bargain  and  fale^  though  applicable  to  a  grant 
for  valuable  confideration  by  a  deed  only^  of 
hereditamens  corporeal^  and  of  tfaofe  incorporeal 
ones  which  are  included  in  the  firft  diviQon  of 
them^  was  by  no  means  applicable  to  a  fimilar 
conveyance  of  thofe  incorporeal   hereditaments 
comprifed  in  the  latter  branch  of  my  divifion  o^ 
thern^  of  which  no  ufe  at  all  is  raifed  by  virtue 
of  the  confideration  in  fuch  cafeSj  becaufe  the 
legal  eilate  in  fuch  hereditaments  pafles  diredly 
and  originally  by  force  of  the  primary  inherent 
nature  of  the  deed  itfelf^    independent  of  the 
confideration   which   gives   it  the    adventitious 
iecondary  quality  of  a  bargain  and  fale. 

But  to  put  this  matterto  afliort  iffue^  I  would 
a(k,  in  the  cafe  of  a  grant  by  deed^  for  valuable 
confideration^  of  an  advowfon  or  common  in 
grofs,  or  of  any  other  of  the  incorporeal  here* 
ditaments  comprifed  in  the  laft  branch  of  my 
^  divifion  of  them^  whether  fuch  hereditaments^ 
paffing  by  fuch  a  deedj  could  be  faid  to  pals  by 
reafon  only  of  a  bargain  and  fale  ?    And  to  pre« 

vent 
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vent  any  hefitation  in  anfwer  to  this  queftion, 
1  would  further  afk^  whether  the  fame  heredi* 
taments  would  not  h^ve  pafled  by  the  fame  deed^ 
without  the  pecuniary  confideration  which  fuper- 
induces,  to  the  efiential  quality  of  the  deed  itfelf^ 
the  accidental  one  of  a  bargain  and  fale  ?  If  ic 
would,  it  clearly  follows,  that  the  hereditaments 
lo  pairing  cannot  be  faid  to  pafs  by  reafon  only 
of  that  quality  in  the  deed  without  which  it 
would  pafs  equally  well. 

The  inferences  I  mean  to  draw  from  the  pre* 
ceding  rcafonings  are,  that  any  conveyances  for 
money  by  deed  only,  of  any  cftate  of  freehold 
or  inheritance,  in  any  corporeal  hereditaments, 
or,  in  any  of  thofe  incorporeal  hereditaments 
which  fall  under  the  firft  branch  of  my  divifioft 
of  them,  are  clearly  within  the  Statute  of  Inroll- 
ments,  and  thcrrcforc  require  to  be  made  in  the 
manner,  and  to  be  perfected  by  the  ceremonies 
inftitutcd  by  that  Statute*. 

But, 
*        ■ .  .. if.t  I         ,1.11     .  .  .  ,  I  ..   — -   '   - 

•  The  Author,  in  bis  pra<£^ice,  adhered  to  the  prin- 
ciple here  laid  downr  The  following  obfervations  were 
fubjoined  by  him,  jit  a  very  late  period,  to  a  draft  of  a 
detd  o^  grant  for  conveying  a  rcverfion  in  fee. 

^'  I  have  periifed  the  above  draft,  to  which  I  have  added 
«  a  refcience  to  a  leafe  for  a  year,  as  that  will  be  requifue 
**  if  this  be  not  inrollcd.  A  revcrfion'or  remainder  in  fee- 
**  is  an  hereditament  within  the  Suture  27th  Hivry  Vill.* 
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'  But,  on  the  contrary,  that  grants  b^  deed^ 
vharcv<r  be  the  confideration  of  tbem>  of  any ' 
of  the  incorporeal  heredicaments  comprifed  in 
the  latter  branch  of  my  divifion  of  them,  ire  not 
Mrithin  the  faid  Statute,  but  will  take  effeft  by 
the  executbn  of  the  deed  itfelf>  in  the  fame 
manner  as  before  that  Statute. 

I  Ihall  refer,  for  the  doArine  offered  in  the 
firft  of  the  above  inferences,  to  the  cafe  of  Lade 
y.  Baker ^  reported  a  Ventris  145.  266.,  where 
a  grant  and  affignment  of  a  fubfifting  rent- 
charge  by  deed  from  the  grantor  to  his  Ton,  as 
well  for  a  pecuniary  confideration,  as  that  of 
natural  love  and  affeftion ;  the  Court  found 
themfelves  under  a  neccffity  of  giving  it  effeft 
by  way  of  covenant  to  (land  feized  to  ufes,  on 
account  of  its  being  pleaded  without  attornment 
or  inroUment. 

And,  in  fupport  of  the  latter  inference,  I  (hall 
refer  to  the  cafe  of  a  bargain  and  fale  of  a  manor, 
to  which  an  advowlbn  was  appendant,  by  inden** 

-j_ — . 

•*  €,  16.  of  Inrollments:  A  grant  of  money  is  in  effedl  a 
**  bargain  and  fa]e>  and  therefore  will  not  operate  without 
<'  inrollment  (at  lead  without  attornment,  and  that  would 
•*  be  precarious  fince  the  Statute  of  Ann) ;  therefore  con- 
••  vcyances  of  any  freehold  eftare  in  remainder  or  reverfion 
*•  require  the  fame  forms  of  inrolling,  or  of  leafc  and  r€-» 
**  Icafc,  as  ihofe  of  cftatcs  in  polftflion." 

ture 
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twc  aof  inrollfd.  Ic  w^is  held  the  advqwfb'n 
did  not  par$,  becayfc  not  iMended  tK>  pafii  as. 
JffOfirfii,  bu(  appendant  i  and  as  appendant  tt 
ccMildnoc  pafei»  becaufe  the  manor  did  not»  for 
want  of  Inrolknent  I  Jenkins  26$.  pL  69i  HdAVy 
thfi  appesidapcy  of  the  advowron>  in  this  cai«> 
being  the  only  objection  to  its  pafiing,  it  folhrns^. 
that  InroIImcnt  was  not  neceflfary  to  pafs  ir^  had 
ie  been  in  grols*  ' 

It  now  only  remains  for  mt  to  takfc  nottce  of 
the  Statute  4th  ^nn,  c.  16*/.  9.,  by  which  it  is 
enaded)  "  That  all  grants  and  conveyances? 
<*  thereafter  to  be  n^adc,  by  fine  or  otherwife, 
^  of  any  manors  or  rents,  or  of  the  reverfibn 
**  or  remainder  of  any  meffuagcs  or  lands,  iliould 
^  be  good  and  effedual,  without  any  attornment 
"  of  the  tenants,  6?f.  as  if  their  attornment  had  * 
"  been  had  and  made." 

This'fcftlon  of  this  Stature,  at  firft  view,  feelns 
to  cla(h  with  the  Statute  of  Inrcllments ;  and; 
if  it  we[re  to-  be  underftood  in  all  the  general 
extent  of  the  words,  would,  in  eBtrft,  amount 
to  a  virtual  repeal  of  the  Statute  of  InroUments, 
fo  far  as  ic  related,  to  hereditaments,  which,  at 
common  law,  required  attornfficnt  to  pafs  them ; 
for,  as  I  have  already  obfcrved,  fuch  heredita- 
ments, to  the  bargain  and  fale  whereof  InroU- 
ment  was  made  requifite  by  the  Statute,  would 

pafs 
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4  fubfequent;  acfiornaseiir. 

Nqw^  fthereCorc^  if  the  Statute  of  Ann  is.  ex-. 
fxnded  to  thcfe.  cafes,,  it  vi'dA  foUoWj  th$x  a  grant 
bjr  deed  for  pecllGiar]^  confederation,  which,  after 
ehe  StH^te  of  laroUsoear^,  wo^l(i  have  beea 
e/&i5luai  with  MBornrwfir,  though  uainfollod^ 
wiHild  now,  fince  tlici  Statiiite  of  I'^f  be  of  tho 
&nr»  validity  without  aijcorbmeot;  and  conCb- 
ftieotly  a  ^ram.  by  deed  afaioe.  would  be  fiifi«« 
olent  ffiihottc  either  inroUmenc;  or  a^promeBCi 
BiM  the  genrml  ^fH^ds  in  the  Sittu^e  of  ^ffny 
I;'^ooceirvtfj.;are.  bjrMx)  naeaofr  to.be  allowed  fa 
€^f^j^\yfi:  An  eflFifts.;fGHr,  fiift»  ^  ^M^^i  m«^4o 
for  rpmaviog  liie  otH^lBi;y'  of  cc??ain,p^fimonic8,, 
nmft  naturajly  ^t^  und/irftood  s^.  iatcQ4cd'0n]yv 
for  fuch  cafc^  wKere  thofe  cere/nofue^  w(;re  bc^ 
fbre  oeceffary,  49.4  CQ«ld  notbe.di%)cpfc4'Witb« 
Now,  attornment  wa^  only  oeceiTary  in  granca 
operating  at  connTiQn  law,  and  sot  10  thofc  con- 
wyance^  which  had  their  cflfcft.  by.  way  of  ufe^ 
coii/equemly  the  latter^  aoioogft  which  are  in**' 
clv^^d  all  tbofci  which  w^re  the  objf&s  of  the 
Statute  of  InroUiBeRta,  cannot  properly  be  con-* 
Hcjered  as  tl>e  intepded.^hjf^s  of  the  Statute  of 
yim:  And  Ihould  it  bcif^id,  thait  grants,  fince 
the  Stfttute  of  Inrqlloa^nts,  pcife^f  d  by  attorn- 
ments without  a»y  inrpUment,  d^  not  fall  under 
tb^nicfcription  of  conveyancfs  operating  by  way 
of.ufe^  that  cSkGL  being  .depied.  iheon.  by  the  laii 

mentioned 
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mentioned  Statute,  the  direft  and  ftiort  anfwer 
would  bej  that  whatever  nnight  be  the  nature  of 
thofe  grants,  it  certainly  would  be  contradidory 
to  all  the  rules  which  hold  in  the  conflruftion 
of  Statutes,  to  extend  fuch  general  indefinite 
words,  as  the  words  **  or  otberwifej*  in  the 
Statute  of  /infty  to  the  repeal  of  a  preceding 
Statute  unnoticed  in  the  fubfequent  one;  and 
in  a  cafe  where  there  are  fufficient  fubjefU  for 
the  application  and  operation  of  fuch  general 
words  in  the  fubfequent  aft,  without  confidering 
them  as  interfering  in  any  degree  with  the  aft 
preceding;  for  it  is  a  rule,  that  where  two 
Statutes  fetm  to  crofs  one  another^  and  oo  claufe 
^inon  oiftMtt\^<:Qn\9AntA  in  die  fecond  Statute, 
So  that  the  one  may  ftand  with  the  other,  both 
ought  to  ftand  in  force.  RoWs  Rep.  154,  Wardeir 
V.Smith.  Dyer  ^^7yhy  ff^efioH*'sCzft»  And  ge- 
neral words  in  Ads  of  Parliament  are,  in  a  va- 
riety of  inftances,  reftrained,  to  avoid  an  apparent 
inconvenience  or  inconfiftency  with  fubfifting 
laws,  the  repeal  of  which  was  not  apparently 
within  the  intention  of  the  Statute  wherein  fuch 
general  words  are  contained  ;  for  repeals  by  im- 
plication are  things  difcountenanced  by  law; 
never  allowed  of  but  where  the  inconfiftency  or 
repugnancy  is  plain  and  unavoidable;  for  fuch 
repeals  carry  along  with  them  a  tacit  refledion 
upon  the  Icglflators,  that  they  ftiould  inadvert* 
enrly  and  ignorantly  make  one  aft  repugnant  to 
and  inconfiftent  with  another;  and  therefore  fuch 
9  repeals 
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sepeais  have  evd:  been  incerprdtedfo  as  to  repeal 
as  Httle  of  the  precedent  liw  as  is  poQiblei 
io  M»d.  1 18;  hfk^  chough  the  general  rule  is, 
Ihat  Uges  foftericres  abrcgant  prioresy  yet  this 
holds  only  where  the  laftadt  is  irrecoacileably 
contradiftory  to  the  preceding,  and  never  takes 
place  where  there  is  any  poflible  conftrudtion 
whereby  they  both  may  be  made  to  Hand  to- 
gether. Upon  thefc  grounds,  the  Statute  of 
Inrollments  appears  to  (land  entirely  unaffe&ed  ' 
'  by  the  fubfequenc  one  of  jinn  refpeding  attorn- 
ments. 

I  have  now.  Gentlemen,  concluded  my  pro- 
pofed  obfervations,  in  which  I  have  purpofely 
pafled  by  a  variety  of  matter  which  prefented  ic- 
fclf  to  my  attention,  'and  of  which  I  might  have 
availed  myfclf,  without  any  impropriety,  upon 
this  occaQon ;  but  as  it  did  not  lay  acrofs  the 
direft  path  which  I  chalked  out  to  myfelf  for  the 
difcharge  of  the  duty  upon  which  you  have  been 
pleafed  to  call  me  here,  and  as  it  appeared  to 
me,  that  the  fhcrteft  line  in  which  I  could 
poffibly  arrive  at  the  end  I  propofed  would  put 
your  patience  fufficiently  to  the  trial,  I  have 
carefully  avoided  any  unnecelTary  digrelBon 
whatever. 

The  doArine  of  bargains  and  fales,  if  conli- 
dered  in  its  full  extent,  is  very  comprehenfive 

D  and 
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and  important.  I  have  juft  touched  upon  one 
of  its  outlines^  leaving  the  defign  at  large,  with 
all  its  proper  lights  and  (hades,  to  he  completed 
by  thofe  whofe  fuperior  judgment  and  abilttiea 
put  thcDA  noore  upon  the  level  of  fueh  a  laflc. 
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ARGUMENTS 


IN    THE 

CASE  of  the  Representatives  of  General 
Stanwix  and  bis  Daughter. 


Tiisss  Aroumbnts  .were  compofed  on  oc- 
cafion  of  a  very  fingular  caufe  brought 
before  the  Court  of  Chancery  in  the  year  1772) 
where  it  had  met  with  a  no  lefs  fingular  difcyf- 
fion.  It  was  the  Author's  intention  (as  the 
Editor  has  frequently  heard  him  fay,)  to  try  what 
could  be  advanced,  with  fome  appearance  ojf 
reafon/  in  a  cafe  that  feetjied  to  mock  every 
principle  of  judicial  decifion. 
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ARGUMENTS  in  Favour  of  the  Reprit- 

SENTATIVE  of  fbe  IJAUGHTER, 

Mr  LoRLfy 

nPHB  cafe  which  now  calls  for  the  attention 
**  of  this  Court  is  fimply  this :  A  father  and 
his  daughter  fct  fail  in  the  fanfic  vefiel  from  Ire^ 
land',  the  vcffcl,  it  feems,  was  caft  away  in  its 
paffage  ta  England,  and  not  a  fingle  pcrfbn  on 
board  faved.  Now  it  fa  happens,  that  the  Re- 
prefeiywtive  of  the  father  to  hts  perfonal  cftatc  is 
BOC  the  fantie  perfon  who  would  have  been  entitled 
10  it  as  Reppcfcntarive  to  the  daughter,  in  cafe 
&e  had  furvived  her  father*.     The  firft perfon  is 

nephew 


♦  Qnbclwilfof  the  party  whom  tljc  QcfftnVs  fuJiviKor-r 
fliip  would  have  benefited,  it  was  ai^gu^d,  that  the  ibi^ 
being  loft  in  tempefluous  weather,  it  was  more  than  pro- 
bable that  the  General  was  upon  deck,  and  that  the 
daughter  was  down  in  the  cabin  (as  is  almoft  ever  the 
cafe  with  ladies  in  thcfe  fituations),  and  of  courfe  fubjcd 
to  more  early  lofs  of  her  life  than  the  General,  who,  as 
a  man  of  arms  and  courage,  was,  it  was  aflerted,  tnore 
able  and  more  likely  to  fivuggle  with  death  than  a  wohoao^ 

and 
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fitphew  to  the  father ;  the  othefr  is  the  daughter's 
matefnal  unde. 

The  queftion  therefore  arifes^  what  (hall  we 
prefufne  in  the  prefenc  cafe  ro  d^ermine  which 
of  the  two  died  firftt  and  confequeatly^  to  de* 
cide  which  of  t^  two  claioiancs  is  entitled^  ac« 
cordiag  to  our  laws  of  fuc^eifiORj  to  the  eftate  in 
difpute  ?  It  appears  from  the  date  of  this  cafe, 
that  the  prefent  quedion  is  really  this:  Of  thi'ee 
different  incompatible  prefumptions,  which  are  we 
to  choofe  ?  The  prefumptioos  are  as  foUoWj  viz* 
That  ihe  father  furvived  the  daughter ;  that  the 
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and  in  which  he  might  probably  have  been  affified  by  the 
broken  mafts,  and  other  parts  of  (he  rigging. 

On  the  other  fide,  it  was  contended,  that  the  General 
was  old,  and  confequently  feeble,  and  by  no  means  ftrong 
enough  to  refift  the  Ihocks  of  fuch  a  terrible  attack :  that 
the  daughter  was  of  a  hale  conftitution,  and  though  of  the 
weaker  fex,  yet  being  youriger  thait  her  father,  was  pro- 
ponionably  ftronger,  and,  from  the  eircumflance  of  youth, 
ndore  unwilling  to  part  with  life :  that  the  prohability  of 
farvivorfliip  was  therefore  iofinttelj  in  favour  of  the 
daughter. 

A  fecond  wife  of  General  Sttmwix  alfo  periflied  with 
bim,  and  her  reprefentative  brought  forward  a  fepa- 
rate  claim  to  the  difputed  property  \  but  as  this  is  not 
noticed  by  the  Author,  it  may  be  fuflicient  to  add,  that 
tfae  Court,  finding  the  arguments  on  all  fides  equally  foU4 
and  ingenious,  waived  giving  any  decifion,  and  a<ivifed  a 
com^omife,  to  Which  Ihe  feveral  claimants  agreed. 

D  4  daughter 
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djiughter  furvived  the  father  s  or>  that  they  both  - 
died  in  the  fame  inftant.    It  has  indeed^  with 
fome  colour  of  reafon^  been  objefted^  that^  of 
thefe  three  pofitions^  two  only  can  be  deemed 
prefumptive,  viz.  That  the  father  furrived  his 
daughter^  and  that  the  daughter  furvived  her  fa* 
ther;  and  that  the  thirds  viz.  That  they  both 
died  in  the  fame  inftant,  is  neutral,  and  a  fort  of-' 
mean  betwixt  the  other  two ;  for  the  two  firft,  a» 
it  ia  faid,  being  diametrically  contrary  to  each  - 
other,  and  no  grounds  of  greater  probability  ap- 
pearing in  fupport  of  the  one  than  of  the  other> 
it  follows,    that  they  muft  neceflarily  deftroy 
each  other,  and  leave  the  third  as  the  unavoid* 
able  refult  of  their  mutual  deftruftion.    Confe- 
qucntly  that  pofition  is  fo  far  from  bearing  a^ 
prefumptive  form  itfclf,  that  it  is  the  very  ftate 
of  things  we  are  compelled  to  admit  by  wholly 
avoiding  prefumption. 

The  argument,  I  confefs,  is  plaufible,  and  as, 
fuch  it  requires  that  I  fhould  fpcak  to  it.  In  the ; 
firft  place,  What  do  we  mean  by  a  prefumption  ?  • 
Is  it  not  the  admitting  and  fuppofing  fads  to^ 
have  exifted  without  evidence  that  they  did  fo  ? ' 
Do  not  the  three  poBtions  above  ftated  affcrt 
three  diftinft  fafls,  neither  of  which  is  fupported^ 
by  any  kind  of  evidence  whatfocver  ?  How  is* 
it  poffible  then  to  fuppofe  any  one  of  them  true,* 
and  not  call  it  a  prefumption,  /.  e.  the  fuppofition' 
of  a  faft  without  evidence  ?  ,  The  very  argu-^ 

mehi& 


ments  flna4e  ufe  of  to  prove  the  non-prefumptive 
nature  of  the  odc,  becaufe  it  neceflarily  cxifts 
<i^hen  the  other  two  are  fuppofed  by  their  mutual 
oppofition  to  deftroy  each  other,  will  go  much 
too  far,  by  proving  at  the  very  fame  time  the  im- 
poffibility  of  finding  even  one  prefumption  among 
the  three ;  for,  upon  examination,  it  will  appear" 
that  no  two  of  them  can  ftand  together :  There- 
fore, take  which  two  we  will,  and  becaufe  they< 
are  incompatible,  fuppofe  they  deftroy  each  other, 
the  third  of  cpurfe  exifts  as  the  refult  of  their 
mutual  deftrudion« 

Having  thus,  as  I  hope,  ihewn,  that  all  the 
three  are  in  their  own  natures  equally  prefump- 
lions,  and  confequcntly,  that  our  queftion  is  no-^ 
thing  clfe  than  which  of  three  prefumptiona  de- 
mands  the  preference,  it  now  remains  to  cooiider 
the  prefumptions  themfelvcs, .  their  different  na- 
tures, and  their  rcfpcftive  degrees  of  claim  to 
#ur .attention  and  affent. 

The  two  firft,  it  muft  be  lacknowledged,  arc 
of  a  nature  quite  indifferent.  No  reafon  appears 
to  overthrow  either  of  them,  nor  can  any  thing 
be  obje^d  to  eitl^er,  but  .the  apparently  equal 
probability  of  the  other.  But  as  to  the  third, 
viz.  That  they  died  both  in  the  fame,  inftant,  it 
prefents  quite  a  different  face;  apofition  burft- 
ing,  as  it  were,  with  the  bjgncfs  of  its  pwn  \n^ 
;   :         '  '  conQftency ; 
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confiftency ;  a  fad):  whofe  exiftence  muft  feem  to 
liave  been  the  concerted  effect  dS  fo  (ingular  Md 
ttnaccoumable  a  coincidence  of  circumftanccs^ 
and  combination  of  incidents^  that  whoever 
prefumes  it  in  that  ibftance>  does  little  Itfs  than 
confefs  to  the  world  his  belief  of  a  miracle-  Can 
we  admit  thefe  two  people  to  have  died  in  the 
ianne  inftant^  without  fuppofing  a  mod  extraor* 
dtnary>  nay  even  a  preternatural  concurrence  of 
all  that  variety  of  circomftanccs  which  every 
man's  imagination  muft  fuggeft  to  him,  as  bear- 
ing fome  ihare  in  the  diredtioo  of  the  laft  ma« 
ments  of  life  to  perfons  in  the  unfortunate  fitua- 
tion  of  ihofe  we  are  fpeaking  of?  Such  a  con« 
currence>  it  is  true,  may  happen  to  two  perfons 
out  of  ten  thoufand ;  but  what  is  the  chance  for 
it  when  the  queftidn  is  confined  to  a  particular 
two  only  ?  Can  any  man  in  his  wits  fuppofc  even 
the  mod  diilant  probability  (I  had  almoft  faid 
poffibility)  of  it,  with  refpeft  to  any  two  parti- 
cular perfons  breathing,  much  lefs  with  refpeft 
to  two  fo  totally  diflimilar  in  almoft  every  thing, 
which,  in  the  cafe  before  us,  one  fhould  think» 
refpe£led  the  haftening  or  protra&ing  their  laft 
moments,  as  the  perfons  of  an  aged  father,  arkl 
a  daughter  in  the  prime  of  life  f  Strange  as  re, 
is,  fuch  neverthelcfs  is  the  fuppofition  to  which 
we  fubfcribe  afient  wheri  we  prefumc  that  one  and 
the  fame  indent  put  a  period  to  both  the  lives  in 
queftion  i  nay,  fuch  is  the  pofition  the  probabi* 

lity 


licy  of  whicb  we  a^cniCj  tuakfii  we  aM^iutely  prc^ 
Aiqfie  (}i€]r  4i4  fioi  di^  together. 

In  appofition  to  what  I  have  been  faying^ 

there  is  indeed  an  argument^  or  rather  the  fonn 

of  an  argument,  of  which  I  make  no  doubt  the 

GentJemen  of  the  other  fide  will  endeavour  to 

avail  themfclvc^^    It  muft  be  owned  it  is  rather 

pf  too  abftraf):  a  nature  to  merit  attention  in  ai 

queftioQ  of  this  fort  i  but^^  however,  left  its  fub« 

lilty  (bould  elqde  our  apprebenfion,  and  its  in* 

geuuityi  ftanding  in  the  place  of  real  weighe^ 

deceive  W  into  a  notion,  of  its  being  unanfwer<* 

able,  and  fo  incline  us  to  approve  it  in  contra** 

didioQ  to  our  fenfes,  I  think  it  incumbent  upon 

me>  in  this  place^  to  beftow  that  attention  open 

it  which  may  he  requifite^  in  order  to  enable  us 

to  diftinguiih  its  real  from  its  imaginary  force. 

The  argument  is  this  : — ^Trme,  fay  they,  is  na 

otherwifc  divifible  than  by  a  fucceffion  of  events 
or  fafts:  We  haveoo  other  means  of  dfftrnguifl%- 
ing  one  moment  or  particle  of  duration  from  aiy- 
other,  than  by  the  diftinft  fa£ts  they  afford  us  y 
thefe  are  the  marks  which,  to  our  capacities, 
divide  them  from  each  other;  confequently  any 
period  of  time  wherein  fuch  marks  of  its  &parata 
paf  ts  do  not  unto  our  k^iowledge  exift>  muft  unto 
us  be  as  one  point  or  indiviftble  moment ;  for  as 
we  have  not  the  data  neceflary  for  our  abilities  to 
djftiDguifh  its  partSj  there  remains  nothing  to 
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difttnguifliTuch  a  period  from  anry^  other  inrftatnf 
which  we  cannot  divide;  confequentljr  Intc  arc 
compelled^  as  far  as  refpefts  ourfclves,  to  con- 
fider  fuch  a  period  as  an  indivlfible  inftant  cyf 
tinne. 

'  Hence,  fay  they,  all  that  we  know  concerning 
General  Stanwix  and  his  daughter  is,  that  they 
let  fait>  and  that  they  ivere  drowned;  and  the 
kitcr^nirig  period  affording  ui  no  fafts  to  divide 
one  moment  thereof  from  another,  ought  and 
muft  rieccffarily  be  confidcred  as  one  indivifible 
point  of  time,  and  the  very  ground  of  contro- 
Terfy  who  died  firft  muft  fall  of  courfe* 

The  ingenuity  of  the  argument  I  admit.;  thci 
juftnefs  of  its  application  I  deny.  I  ihall  not 
here  difpute  their  principles,  whatever  roonfi  t 
.  think  there  might  be  for  it,  were  that  neccffary 
to  my  p'urpofe ;  neither  (hall  I  confider  the  dif- 
ference betwixt  ideas  and  events,  or  that  whicfi 
unto  us  creates,  and  that  which  meafures  fuc* 
ceffion.  No ;  to  avoid  ufelefs  difputes,  I  take 
the  very,  principles  thcmfelves  have  alTumed,  and 
try  if  it  be  not  poflible  to  make  a.  more  reafon- 
able,  fcrious,  and  cffcftual  ufe  of  them  than 
what,  I  muft  confefs,  they  feem  to  me  to  have 
done. 

Time  (fay  they)  is  only  divifible  by  fafts : 

Very  weli ;  it  is  divifible  by  fads  then.     It  \i 

7  .  admitted 


admitted  tbi^  .Gieneral  and  his  daiighcer.  fee  fail  i 
jt  is  admitted ,  they  were  drowned*  Thefc  two 
pofitions  are  acknowledged  (by  both  tbe<prefeii€ 
claimants)  as  two  diftind,  iodifpueabk^  known 
fafts^  the  one  beiog  the  commencement,  tht 
pther  the  determination  of— What  ? :  Of  an  ia* 
divifible  moment  of  time,  fay  the  Gectleo^en 
iwho  oppofe.uSf^.  A  modeft  ftrqke  truly,  and 
pic^ly  calculated.  Half  on^  H^cu^  Pqcus  more 
might  have  annihilated  the  con^iQeDcemeot  and 
determination,  as  well  as  the  period  itfclf*  In* 
^eed,  when  nhe  Gentlemen  were  at'jt,  I  am  Ajr- 
prifed  they  did  not  remove-  the  grounds  of  our' 
contention  at  once,  and  difpatch  both  Genecal 
;giad  daughter^  l^y  foap^efnore  i^ftantaoeous  meang 
than  drowning  is  g^nejrally  vaderftood  to  be. 

But,  to  be  f^riou;,  is  it  podlble  theiib  two  faAs 
Ihould  immediately  fucceed  one  the  other,  or  is 
it  not  a  point  of  reafonable  cpndefceo&on  at 
leaft,  that  when  a  man  aflumes  ^  fad  as  known, 
Jie  ihould  alfo  allow  the  exiftence  of  fuch  fafts, 
without  which  tbe^fTi^med  fad  could  not  have 
exifted  ?  When  we  know  of  their. bciug  drowned 
^fter  fetting  fail,  do  not  we  like.wife  know  the 
exiftencck  of  fads,  which  muft  neceffarily  have 
exifted  previous  to  their  being- drowned  ?  Muft 
not  the  violence  of  the  waves  upon  the  veflel 
have  exifted  previous  to  its  deftrqdion  or  fmk'- 
ing?  Miift  not  the  expofurc  of  the  parties 
thcmTclves  to  the  ^w^ves  have  fuccceded  the 
'  \  '  ,  co'mmepccment 
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tommetiCctntM  of  ifu'ch  dcttroAtoft  or  finking  of 
the  veflfel  in  which  they  were  ?  Muft  not  art  in -^ 
lerval  have  iatervencd  betwixt  their  being  fb  ex- 
pofed,  and  the  final  exiftcnce  of  their  lives  ? 
'Is  it  poSible  they  (bould  have  been  drotirhed» 
without  at  leaft  this  fueceffion  of  faAs  prevldtli 
thereto?  Or  are  we  to  ednclude^  in  defpit^ 
of  reafan  and  pofTibiHty  itfelf^  th^i!  fodh  faAs  did 
SK>t  cxift)  bccaufe  we  cannot  produce  An  eye* 
witnefs  of  them  ? 

Convmon  fenfe,  indeed,  might  give  thefe,  andi 
fuch  like  qucftions,  a  plain  and  re^fonable  ati*- 
fwer,  and  foon  tell  us  what  becomes  of  an  arga« 
ment,  founded  on  the  nOn-cxiftcnce  of  fa^f, 
during  a  certain  period,  whricb  period  we  (efftil* 
nate  by  an  event,  which  fuppofcs  certain  known 
fads  peviouily  neceflary  to  its  own  Txiftrrtce^ 
to  have  intervened  fince  the  commcncemerit  of 
the  faid  period. 

Such  anfwers,  however,  we  leAve  to  common 
apprehenfions }  and  as  to  the  Gentlemen  who 
may  ofier  the  above  argument,  all  that  we  have 
to  aik  of  them  is,  that  they  would  defift  from 
their  claim,  or  ceafe  to  deny  thofe  fa(?ls,  with- 
out which  the  very  h&  on  which  their  claim  is 
founded  could  not  have  happened.  For  my 
own  part,  I  cannot  fee  how  they  arc  to  avoid 
one  or  other  of  thofe  conclufions.  The  firft 
they  will  rejeft  for  their  own  fakes  i  and,  by 
II  choofing 
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choDfihg  the  laftx  they  give  what  I  contend  for« 
by  granting  me,  that  the  period  which  they  have 
hitherto  been  in  hopes,  by  their  art>  (an  art  in« 
decd  of  too  fuperoatural  «  defeription  for  every 
one.  to  credit,)  of  con  trading  into  lefs  compaft 
than  the  duration  of  a  fingle  lightning  flalh,  ha% 
to  tbetr  furprife,  baffled  the  utmoft  eiforta  of 
their  ifcill,  and  kept  itfelf  fu^tently  open  to 
comprehend  a  fuccefiion  of  fa&s,  which  (but 
that  fuch  appear  neceflary  to  the  exiftencc  of 
that  whereon  they  found  their  prefent  claim) 
they  would  hardly  yet  believe  had  time  to  have 
happened.  And  confequently.this  period,  tbto. 
aftualiy  divided  by  known  fads,  can  no  longer, 
OR  thefe  Gentlemen^s  own  principles,  have  the 
lead  title  to  be  confidered  as  that  pundum  indt* 
vifible  or  magic  inftant,  which  the  gravity  of 
their  romantic  logic  meant  to  fileoce  us  into  at 
belief  of. 

However,  they  have  ftill  one  method  left  to 
prove  the  parties  muft  have  died  in  one  and  the 
fame  inftant  (for  want  of  time  todootberwife).«-«»^ 
Let  them  colled  their  philofophy  to  another 
point,  and,  by  dint  of  argument  ec|ually  iubtile^ 
but  more  fortunately  applied  than  the  laft,  com-* 
pel  us,  in  fpite  of  the  dull  convidlion  to  which 
our  underftandings  may  ftupidly  adhere,  to  con* 
fefs,  that  although  the  period  in  difpute  cannot 
poQibly  be  conGdered  as  one  moment,  yet  it  was 
prccifely  of  fuch  a  duration  as  not  to  admit  of  a 

finglc 
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fingle  inftant  more  than  what  Was  abfolutely  tie- 
ccffity  for  the  mod  immediate  fuccefiion  of  fa£t$ 
which  muft  ua^voidably  have  preceded  drowning. 
When  this  is  done,  I  wiUfubmit;;  in  the  nritftn 
time^  1,  Ihall  beg  leave  to  infer,  that  the  period 
]8  to  us  i^ivifible,  and  therefore  may,  without 
exceeding-  the  cottiprchenfion  of  our  capacities, 
very  eafily  be  confidered  j^  containing  more  than 
one  moment  for- the  General  and  his  daughter  to^^ 
have  died  in.         *  .    .    r 

>  Having  thus,  as  I  hope,  duly  conQdered  the/ 
third  prefumption,  and  fhewn  the  improbability; 
of  its  nature;  having  fairly  ftated,  and,  I  flatter 
myfelf,  fufficicntly  pbvi^ted   the  moft  material^ 
arguments  which  can  be  framed  in  fupport  of  it, 
and  given  reafons,  which  he  who  controverts  mufl: 
<k)mbatwith  hisfenfes,  why  that  in  particular  can' 
by  no  means  claim  the  leaft  Ihare  of  our-aflcnt 
or  credit,  I  fliall  now,  in  proper  order,  rcfume 
the  cohfideration  of  the  other  two  pofiiions,  viz. 
That  the  father  furvived  his  daughter,  and  that' 
the  daughter  furvived  her  father;  for  the  glaring 
improbability  of  the  third  leaves  the  queftion^ 
wholly  betwixt  thefe  two. 

As  to  thefe  it  is  evident,  that  each  of  them  is 
of  a  nature  quite  poffiblej  that  neither  of  them 
required  the  aid  of  any  ftrange  conjunftion  of 
circumftanccs,  or  any  whimfical  confpiracy  of 
events,  tp  bring  it  about  i  nor  any  unnatural  an*^ 

nihilation 


'fiibjlaition  of  time  ta  humour  its  cxiftcnoc.  'f  Key 
^arc,  in  rheir  own  natures^  fo  equals  To  pcrfeftly 
iodiffcrcnt  in  fcgAfd.  to  probability,  that  there 
is  no  other  argument  againil  oar  affcnt  to  either, 
than  the  equal  probability  6f  the  other:  So  equal 
indeed  are  their  natures,  that  .this  very  truth  has 
*  been  wrefled  into  an  argument  againft  our  pre-* 
fuming" any  one. buc  the  third  pofition;  for  (fay 
our  opponents)  thefe  two  pofitions  being  equally 
probable,  you  cannot  aflfume  the  onej  but  the 
fame  reafon  wiir  force  the  other  upon  you  ;  and 
it  being  impoflible  they  ihould  (land  together^ 
it  follows  neither  can  (land  at  all  j  the  equality 
of  thefe  two  is  their  mutual  deftru£tion>  ai\d  con<» 
iequently  the  third  pofition  muft  then  remain 
clear  of  any  other  to  impeach  it« 

Thefe  arguments  might  carry  the  Appearance 
of  tome  meaning,  were  it  impoQible  to  avail  our- 
felves  of  any  other  means  of  decifion,  than  that 
of  the  different  probability  of  fuch  prefumptions 
only:.  But  if  any  other  rule  can  be  found  to 
give  the  leaft  preference  to  one  or  other  of  thofe 
two  prefumptions,  what  then  becomes  of  fuch 
Teafoningr*  And  let  me  alfo  a(k,  what  Compels 
lis  to  begin  the  deftru£fcion  of  prefumption  with 
thofe  two  in  particular,  either  of  which  hath 
pnly  the  equal  ftrength  of  the  other  to  oppole, 
without  any  other  affiftance  in  the  world ; 
whereas  that  alone  which  is  to  efcape  in  the 
conflift,  has  not  only  the  grci^ter  ftrength   of 

A  each 


^  Adlcuments  in  the  Case  dftS^     - 

each  of  the  other  two,  but  aifo  the  evidence  e# 
every  man's  feikfes,  and  the  teftimony  of  nature 
itfelfi  in  ftrid  confederacy,^  lo  affiO:  ia  its  over^ 
throw  I  Why  are  we  to  pick  thofe  two  out,  and 
fct  them  againft  each  other>  whilft  we  forcibly 
withhold  the  third  i  and  when  we  fuppofe  they^  * 
have  done  each  other^s  bufinefs,  kc  loofe  the 
dairling  of  ourdrar^  caprice  as  the  mafter 
of  a  clear  field,  to  (Irut  in  the  bulk  of  1(6  Un^ 
rivaUed  improbability^  aa^l  to  be  laughed  at  2    ' 

It  is  pretty  clear  the  third  poHtion,  wh^n  eom^ 
.pared  wi^h  either  of  the  other  two,  muft  necellal'iljr 
fall  on  the  fcore  of  probability  only ;  and  wheur 
C9nfidercd  ^piV'^i&ely,  it  has,  oh  the  fame  fcore^ 
nothing  but  an  extrav^aac  effort  of  creduliiy  K4k 
keep  it  from  finking.  Therefore,  I  fliall  by  na 
means  ^r:%pi  it  f lie  exclufive  proteftion  ftickled 
/pr^  but  confidering  it  as  taking  its  unavoidable 
j(bare  in  tl^e  conflid  (for  no  two  of  the  three  cai^ 
fiand  together,)  (hall  conclude,  that  being  -  the 
weakeft  by  far  of  the  three  combatants,  it  cer^k^ 
tainly  muft  f^l  the  firft.  ;    .  . 

I  have  entered  thus  far  into  this  fubje.ft,  to  Jftiew 
jthe  difficulties  whiph  »rUe  by  fuppofing,  thattwoi 
equally  probable  contrary  pofitions  muft  deftrbjr 
ejich  otheri  without  fufficiently  attending  to  wha^ 
it  is  we  mean  by  dcftroying  each  other.  It  ia 
true,  they  muft  deftroy  each  othei^s  degree  of  po* 
iitive  prpbability,  or  that  which  would  liavt 

claimed 
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Vl^tnttd  iwir  aifcntunto  either,  ^  ^the  other  had 
HOC  been  ftarted* ;  Irat  ftiil  neither  ctn  mcline  or 
aficdfc  our  diflCent  to  die  other^  as  a  thing  in  the 
lei&  improbable^  All  which  their  equblity  can 
doj  b  tbrfiifpcftidotir  aflenti  without  fuggeftlng 
the  leaft  hint  for  diflent,  and  to  leave  them  both 
Itt'fuch  a  ftatd  of  indifferetrce  that^  on  the  fcore 
of  probability^  we  find  no  room  tacboofe;  oor^ 
on  the  fcor^  of  iitiprobabilityj  any  reafon  torejeft 
one  more  than  the  ether j  or  either  of  them 
at  alh 

Hibnce  appears:  the  oeceffity,  in  a  cafe  like  this 
before  us^  where  £lecifion  muft  be  hadj  of  re- 
eurrmg  tb  fohie  other  rule  to  dire£b  our  choice : 
Aiid  certainty  if  a  rale  can  beibund,  whofe  moft 
extdniiverconftrudion  can  fix  upon  one  of  two 
fafta^  neither  of  which  is  repugnant  to  reafon  or 
experience^;  we  liad  onidi  better  admit  that  rule, 
th^»  by  fbrupiilouQy  infifting  on  fuch  a  one  a^ 
eanaot  be  foiind^  infer  the  compulfion  of  pre^ 
fuming  what  I  have  ftiewn  to  be  fo  very  un^ 
natural.  Nay,  if  we  muft  be  fo  fcrupuloua  to 
preferve  difficultiei,  ifc  were  better  at  le^  td 
tois  up  between  two  probable  f>refumption(i, 
than  give  even  a  glance  at  6bt  fo  highly  inf- 
probable. 

The  prefent  cafe,  however,  falls  tfjrithin  the 

exprefs  terms  of  a  rule  which  the  Civil  Law 

offers  for  our  appHcation^  when  it  fa^s,  "  Where 
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«^  no  evidence  is  to  the  contrary; .  a  child  fbaU 
**  be  prefumed  to  have  outlived  its  parent.'*  Can 
any  thing  in  general  be  more  equitable,  more 
agreeable  to  nature  itfelf  ?  And  does  it  not,  un-n 
Solicited,  extend  itfelf  to  our  prefent  difpute  i 

*  Here  is  a  parent  and  a  daughter  both  drowned, 
.and  no  evidence  that  the  daughter  did  not  fur* 
vive  >  therefore,  fays  the  rule,  let  it  be  prefumed 
ihc  did  furvive.  .  Why  is  a  rule  fo  dircftly  ap. 
plicable  to  be  rejefted  ?  It  is  certainly  conducive 
#0  the  grand  end  of  laws  in  general,  that  fome 
rule  fhould  be  eftablifhed  to  prevent  confufion 
upon  fuch  cafes  as  the  prefent.  Are  we  told 
it  is  no  rule  of  the  common  law  ?  If  we  are, 
I  muft .  beg  leave  to  obferve,  that  the  prefeat 
cafe  rs  of  the  cognizance  of  a  CQurt,  where  the 
civil  daw,  as  far  as  it  interferes  not  with  the 
common  law,  is,  by  the  fanftion  of  the  common 
law  itfelf,  the  moil:  general  rule  of  decifion  ; 
therefore,  to  have  entitled  this  objedlion  to  an 
ariiwer,  we  fhould  have  been  told  what  rule  of 
«the  common  law  this  rule  in  the  lead:  impugns. 
Seeing  then  a  rule  muft  be  had,.  Why  will  not 
this  do  ?  It  involves  in  itfclf  no  abfurd  or  im- 
probable prefumption,  but  only  points  out  a  de- 
cifion  betwixt  two  equal  and  indifferent  ones, 
one  of  which  we  muft  naturally  fuppofe  to  have 
happened.  It  is  a  rule  founded  on  an  obvious 
and  well  known  principle,  the  common  courfe 
of  nature  itfelf.  True,  anfwer  our  opponents, 
*  7  ,  and 
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and  for  that  very  reafon  it  is  not  to  be  adixiicted 
litre ;  for  a  rule  founded  on  the  common  courfe 
of  nature  as  its  principle,  can  have  nothing  in 
the  world  to  do  in  a  cafe  which  arifes  from  a . 
dire£t  interruption  of  nature's  common  courfe. 
No  i  that  would  be  fuch  a  wrefting  of  rules 
from  their  own  principles^  that  one  cannot  fay 
where  it  would  end.  What  means  the  ferious 
countenance  of  this  objc^ion  ?  Muft  we  then 
fall  back  again  into  confufion  and  uncertainty, 
becaufe  a  rule  which  we  have  found  exprefsly 
deciQve  of  the  preient  cafe  had  not  this  very  cafe 
for  its  original  principle  ?  This  indeed  is  corn- 
bating  for  perplexity  itfelf,  and  teaching  usj  that 
a  diftin£t  rulfe  muft  be  framed  for  every  particular 
cafe,  unlefs  i«e  will  agree  to  decide  it  by  the  pre- 
fumptive  difference  of  a  few  minute  precarious 
circumftances^  or  the  }efs  unre^fonable  dlre&ion 
of  a  fingle  tofs*up. 

This  is  a  doctrine  which  I  hope  will  never 
prevail.  In  the  prefent^  as  in  all  other  c.afes, 
I  muft  confefs  the  only  inquiry  concerning  a 
rule  propofed  feems  to  be,  Firfij  Is  the  rule 
founded  on  juft  principles  ?  Secondly^  Does  it 
extend  to  the  cafe  in  hand,  by  its  own  terms  ex- 
pressly, or  by  implication?  If  it  be  well  founded^ 
and  exprefsly  take  in  the  cafe  to  which  we  apply 
it,  what  can  be  the  occafion  for  further  inquiry  ? 
If  it  does  not  extend  exprefsly  to  the  cafe  before 
VSj  ch^q  indeed  there  may  be  fufHcient  reafon  tp 
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T9cwt  CO  the  extent  of  its  pnnetples^  and  examine 
whether  the  ca(e  in  queftion  arsfes  frono  the  Ikme 
principles  y^bereon  the  ruk  is  grounded;  and, 
c^nfequentlyj  whether  it  is  by  implicatton  fob- 
je£k  to  fueh  rule  or  not  ?  But,  to  ftaofpc^e  ihia 
inquiry,  and  when  the  expttffloo  of  a  rtile  ia- 
clear,  to  enter  on  an  examinatloi^  whether  its 
principles  are  equally  extenfivc  or  no,  ts  in  faft 
forming  a  prefunnptiori  againft  a  rule ;  or,  in 
other  words,  nnaking  a  rule  no  rute  al  aHi  for 
it  would  be  rendering  the  application  of  moft 
rules  fo  very  difficult  and  controvertible^  rn 
many  cafes,  that  we  might  aln[¥)ft  as  weU-  be 
without  any  rules. 

But,  hqwever,  to  enter  into  this  ohje&ion  ncK>i:e 
clofely,  I  rnufb  obferve,  that  as  nnoft  rules  arci 
founded  on  general  principles  only,  many  cafes 
mud  arife  among  the  infinite  variety  of  eveats> 
upon  principles  differing  from  thofe  on  which 
relies  are  already  founded  ;  and  yet,  in  many  in- 
ftances,  the(e  differing  principles  may  be  of  fnch^ 
a  nature,  that  it  is  an  equal  chance  whether  the 
rule  which  one  principle  has  already  fupplied, 
is  or  is  not  the  very  fame  rule  which.  tl>e  otbep 
principle  will  fupply.  Is  it  not,  therefore,  the 
mod  reafonable  and  fimple  way  of  proceeding, 
to  nfiake  one  rule  ferve  two  principles*  when  It  is 
already  the  rule  cftablifhed  on  the  one  princfpk, 
and  no  better  can  be  eflablilhed  on  the  other? 
For  inflance,  a  rule  drawn  from  the  principle- of 
*  4  uninterrupted 


««lftlerriii|)tcd  nature,  telh  us  the  child  cmtliirei 
iffie  parent.  Now,  what  will  artife  drawn  frotrf 
Intemipted  nature  (a  different  principle  frorfJ 
tW  Dtter)  teU  iis  ?  Whf,  k  i^  at  lead  an  cqail 
chance  that  it  fiiould  tell  t»l  the  fame  thing,  a^ 
thiat  iv  (hecild  leM  us  the  Conchirf,  when  we  con-^ 
fider  xbe  dtfitrmt  kinds  of  rnttrruptlons  them^ 
fUvteS)  and  the  difference  of  vitai  ftrength  and 
fsKJdilf  abititieSj  upon  which  thofe  interruptions 
are  to  opei<at^%  Therefore,  it  certainly  is  hbt 
fufficient  ground  on  which  to  rejeft  a  propofed 
rule  exprefsly  comprehending  the  cafe  to  which 
wcr  would  apply  it,  fncrely  becaufe  the  principles 
whereon  it  i^  originally  founded  Ure  not  the  vtrf 
principles  upon  which  that  cafe  itfelf  arifes^ 
unti^fs  at  the  fame  time  it  is  ftiewn,  that  the  rule 
ofifercd  is  not  equally  agreeable  to  the  very  prin- 
ciples of  the  faid  cafe,  as  any  other  rule  polllble 
to  be  framed  can  be.  Certainly  fome  regard 
ought  to  be'  patid  to  its  being  a  rule  already 
effabli&ed,  though  on  different  principles,  if  it 
fet  hot  contrary  to  the  principles  to  which  we 
i^3ttind'  it }  becauft  fuch  a  regard  muft  ever  pre- 
vent a  troubleforne  muldplicicy  of  needlefs  rules^ 
and  of  courie  a^oid  in  the  end  much  unneceffary 
cbnfufioni  for  one  rule  muft  at  all  times  be  more 
•qtricfcly  known,  more  eafily  retained,  and  more 
readily  applied  than  two  can  poffibly  be^  An^ 
if  oiii  i*tile  be  equally  agreeable  to  each  of  two 
prineipks  whereon  two  different  rules  ^may  be 
'fotffldcd;  as'deherofthbfc  different  rules  thcm« 
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kWc$  can  be^  the  on^  is  then  ceruit^ly  preferable 
to  two,  becauib  it;  mutt  ^void  all  the  difpute  tbai^ 
ifvill  naturaUy  arife  about  preference  betwixt  the 
two  different  rules,  when  cafes  occur  partake 
ing  of  boch  their  principles*  For  tbefe  rea- 
fon5,  1  (ball  conclude  nny  anfwcr  to  the  laft  oJb-* 
jcAion  in  thefe  words.  That  one .  rule  ought  tcl 
ferve  two  principles,  whenever  it  he  the  rule 
already  cftablilhed  upon  the  one  principle,  %nd 
the  other  principle  cannot  a,ffbrd  a  rule  more 
agreeable  to  itfelf. 

Having  thus  confidered  the  three  prefump* 
tions,  fliewn  the  improbability  of  one,  offered  a 
rule  of  decrfion  betwixt  the  other  two,  and  fup- 
ported  the  propriety  of  its  application,  I  (hall 
now  only  detain  the  Couft  a  few  minutes  longer, 
in  dating  the  cafe  in  a  view  fomcthing  differcne 
fronp  what  I  have  hitherto  proceeded  s  though,  I 
flatter  ixiyfelf,  equally  agreeable  to  truth,  and 
confider  it  as  a  queilion.  Who  was  the  father'^ 
reprefcntative  at  his  death  ?  If  the  father  died 
fird,  the  daughter  was  i  if  the  daughter  died 
firft,  the  nephew  was  :  As  to  the  third  pofition, 
of  neither  furviving,  its  improbability  puts  it  out 
of  the  cjueftion.  Here  the  probabilities  being 
equal,  and  no  cither  grounds  of  preference  OC"!- 
curring,  turcly  the  relation  of  daughter  to  father;i 
to  much  nearer  than  that  of  nephew  to  uncle, 
might  fafely  be  allowed  to  turn  the  fcale  in  her 
favour.     If  fo,  this  viqw  of  the  cafe  gives  addi- 

tional 
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tional  weight  to  all  my  former  arguments,  and 
the  daughter's  maternal  uncle  ftands  entitled  to 
the  perfonal  eftate  in  queftion,  as  well  in  this  as 
in  all  the  other  views  wherein  I  think  this  cafe 
can  be  conGdered.  This,  however,  we  fubmit 
to  the  confideration  of  a  Court,  whofe  deciCan, 
I  am  confident,  will  pronounce  unto  which  fide 
l^uity  itfelf  inclines. 
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Mr  LoRDy 

iTpHis  CKtraordinary  cafe,  of  a  claim  to  a  con- 
-^  fiderable  perfonal  eftate^  founded  on  a  bare 
prefumption>  that  a  daughter  caft  away  in  the 
fame  vcflel  with  her  father,  muft,  becaufe  flic 
might  probably  have  outlived  her  father  on  fliore, 
have  been  able  either  to  have  holden  her  breath 
longer,  or  have  fwallowed  more  water  before  Ihe 
was  fufibcated  by  the  fea>  than  he  could,  has,  I 
prefume,  raifed  too  much  attention,  as  well  as 
furprife,  in  this  Court,  to  make  a  repetition  of 
it  in  the  leaft  neceflary. 

I  am  alfo  confident,  my  Lord,  that  the  argu- 
ments brought  under  a  notion  of  fupporting  fuch 
a  claim  muft,  from  their  promifed  Angularity, 
have  been  too  much  the  objeft  of  your  notice,  to 
have  fuffered  an  obfervation  I  am  now  going  to 
make  to  have  efcaped  you.  But,  however,  in 
order  to  expofe  to  lefs  attentive  minds  the  ex- 
traordinary 
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tlrnordiaarf  artifice  oecefiary  to  uphold  to  ex« 
traQniiD^ry  a  claia>>  as  well  as  to  convince  tbofc 
GcjipkiicfifHEin  who  bavc  undertaken  it,  thai  every 
badly  i$  not  (o^  {uli  of  prefumption  as  they  mighc 
wi()i»;I  (ball  here  take  occafion  co  remark^  that 
CT^ry  argument  tbey.have  framed,  every  fuppofi*. 
tiqn  they  have  pbtruded,  has  abfolutcly  prefup* 
ppfec^  QQC  very  rnaterjal  proof  to  have  preceded 
it,  without  which  it  mud  fink  for  want  of  ground 
to  tcA  upon. 

The  proof  I  mean  is  this,  that  the  cafe  before 
tis  either  abfolutely  cannot,  or  at  lead:  ought  not, 
tp  s^do^it  of  any  other  means  of  decifion,  than 
fitnne  one  or  other  of  the  prefumptions  which 
they  have  been  fo  kind  as  to  ftate,  and  with  fa 
noucb  afliduity  offer  co  our  confideration. 

^  Wc  h^ye  h^re  a  cafe  which^  it  feems,  may  ad* 
ffl^t..  qC  three  difTerent  prefumptions*  Does  it 
foUow,  therefore^  tbat  ooe  of  the  three  muft  be 
adaiitted  i  Is  iit  c)e4r  that  no  ocher  means  of 
deterimnation  exift  ?  If  we  allow  there  may  be 
fomie  other  means  to  direft  the  fucceflion  of  pro- 
perty upoQ  thiS;  occafion,  than  mere  prefump« 
ttoa,  the  queftioD  then  arifes.  Why  is  prefump* 
tjoa.  p^efefa^iatlt  i  If  thefe  things  had  appeared 
fo  evident  4$  tf>  need  no  proof,  even  that  very 
rgijcum^akpce,  I  acn  perfuaded,  would  have  fur* 
jiiihed  them  with  fufficient  .occafion  to  have 
Jiinte4  CO  us^  at  leaft,  the  firmnefs  and  ftability  of 

that 
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that  foundation  upon  which^  their  whole  pile  of 
reafoning  was  built.  Had  thefe  thingSj  on  the- 
contrary,  appeared  to  them  of  a  doubcful  nature,' 
18  it  not  furprifing  that  Gentlennen  who  have 
ftewn  themfelvcs  fo  minutely  capable  of-  the 
mod  abftrufe,  the  moft  refined  and  abftraft  diffi- 
culties, (hould  have  pafied  over  a  point  fo  efTen- 
tial  to  them  as  this,  without  a  fingle  fyllablc  to 
clear  it  up  ? 

This  leads  us  to  examine  what  it  is  they  have 
done.  They  have  proved,  (it  is  true,)  that  of 
three  prefumptions  by  them  ftated,  one  is  pre-, 
ferable  to  the  other  two.  Have  they  fliewn  that 
this  has  any  thing  to  do  with  the  prefent  queftion  ? 
They  might  juft  as  well  have  proved  that  three 
angles  of  a  triangle  are  equal  to  two  right  angles  s 
and  it  would  as  effe&ually  have  decided  ourdif- 
pute,  unlcfs  they  had  likewife  (hewn  that  the  pre- 
fent cafe  neceflarily  depends  on  prefumption  at  all 
for  its  determination,  more  than  it  does  on  the 
faid  equality  of  angles ;  and  that  it  is  impoflible  we 
fhould  arrive  at  any  decifion^at  all  in  the  queftion 
before  us,  but  by  one  or  other  of  thofe  three 
prefumptions.  Grant  them  but  this,  and  their 
arguments  have  fome  bottom  i  but  what  would 
they  fay  fhould  ^ny  be  found  fo  ill-natured  as  tQ 
deny  prefumption  any  admittance  at  all?  In* 
deed  their  arguments  might  ftill  be  allowed 
their  logical  merit,  though  (under  that  fuppofi- 
tion)    nothing  at  all  to  the  prefent  purpofe^ 

^owcyc^^ 
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However,  it  certainly  would  have  been  a  pi<ce 
of  reiafonable  precaution  in  the  Gentlemen  to. 
have  prevented  any  rude  attempt  of  that  fort, 
by  ibewing  us  on  what  ground  they  have  taken 
for  granted  a  faft,  upon  the  certainty  of  whick 
every  argument  they  offer  proceeds^  Thts, 
however^  they  have  omitted ;  and  the  only  pro- 
babje^  reafon  that^  I  can  alHgn  for  it  is,  their  de« 
fire  that  it  (liould  be  admitted  and  paflTed  over 
with  as  little  notice  by  us  as  by  chemiclves;. 

How  flattering  foever  their  hopes  might  have 
been  on  this  occafion,  I  muft  pro&is  myfelf  fa 
little  incli'iied.  to  indulge  them,  chat  before  I 
pay  the  lead  attention  to  any  one  of  their  argu^ 
ments,  I  (hall  examine  whether  the  fafton  which 
they  are  built  is  or  is  not  true;  and  hope  to  fave 
myfelf  the  after-trouble  of  any  fuch  attention^  by 
making  ic  appear,  in  the  courfe  of  a  few  obferva- 
tions,  that  thefe  Gentlemen  were  either  deceived 
themfelves  in  the  B/ft  point  aflumed,  or  thought 
it  ncceflary  that  we  Ihould  be  fo. 

I  (hall  begin  xt\y  inquiries  with  a  queftios, 
Wheti^er  fa<5ts  did  firft  call  forth  laws,  or  liws 
were  prior  to  fafls  I  Do  no:  fa^s,  in  their  very 
nature,  precede  laws?  Is  it  not  to  them  the 
creation  and  neceflity  of  laws  are  owing  i  Was 
it  not  to  regulate  fadlSj  and  their  various  confe- 
quences,  that  laws  were  infticuted  i  If  I^^s, 
therefore,  were  ma^c  for  fa£ls,  and  not  fa£ts  for 

laws. 
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}aies,  updtv  wh4t  principle  of  nature  ormfoff 
are  law$  to  cfeace,  prefurM>  or  dtftinguifli  b&» 
twixt  fads  unknown,  unle&  in  iinmedhite  con^ 
fequence  of  fucti  as  are  Icn^wni  or  tO'^oid 
running  counter  to  the  genei^al  tendency  and 
courfe  of  things  manifeded  to  us  by  comparing 
together  apparent  circumftance^  and  ai^guing 
from  known  caufes  to  their  neceflfary  effe£ts,  o* 
vice  verfa?  If  any  other  motive  can  be  admitted 
for  this  creative  faculty  of  law  to  take  place,  it 
certainly  can  be  nothing  lefs  than  an  event,  (if 
iiich  a  one  occurs,)  where,  if  fomething  is  not 
eftablifhed  on  prefumption  only,  confufion  and 
fincertainty  at  leaft,  if  not  fome  injivy, ,  ittlifl! 
neccffarily  cnfue.  Surely  nothing  lefs  than  fucH 
an  event  can  juftify  the  exertion  of  fo  caprkiouii 
t  power.  '  *  ' 

Now,  if  it  be  reallj^  more  ^reieable  to  the 
nature  of  things,  to  the  happinefs  of  Cbciety^ 
and  confequently  to-  reafon  itfelf,  that  fads 
fhouid  call  forth  the  optratioff  of  laws,  than  thsMi 
^aw  fhould  wantonly  afTume  faflS,  in  order  to  its 
own  unnectflary  operation  thereon,  it  follows, 
that  natural  means  exift  by  wtiich  fadls  may  be 
afcertainedi  and  the  law  fatisfied  of  their  cxift- 
encej  for  a  fa€J,  unlcfs  it  can  bo  known  to 
l>ave  exiftcd,  is  not  to  us  diftingoifliabltf 
from  another,  which  might  equally  (as  far 
as.  we  can  Judge)  have  exifted,  but  really  did 
Aotj    fuch  a-fa€t  differs  not  from  poffibility; 

and 


Mdtf  the  la^is'tcf  talfefaiftii  on  that  grofiiid 
ckrty,  it  matters  lied*  Aether  we  have  any  lai^t 
Or  HM,  fMice  in  many  eafts  Ae^Itttitude  of  prc- 
ftjrtipCfon  'win  %fe'  fi>  v^ry  grcaf,'  ki  to  compel  us 
info  H  pcrfuafioWi' that  -fech  aafttf^^ife'Do  lohgeV 
the  objects  of  lavtr^^  but  of  a  whimfical  arbi^^arf 
'i^aprite* 

N5w,  it  i^  evidferit,  the  meftdds  by  wHich  we 
t^ali  eftablifh  the  exiftence  dffa^s  are  two,  viz. 
Evidence,  or,  in  default  of  t!iat,  prefumptioa^ 
the  firflr  certain,  and  leading,  in  general,  direftly 
to  truth  ;  the  other  tnjeertain,  lefs  direft  in  its 
{Ath,  and  comnionly>  in  fome  dtgrec,  liable  ^o 
error.  '  J 

Pfefu«>ption,  however/  is  of  tW6  kind^  i  the 
one  probable,  the  other  barely  not  improbable ; 
the  one,  though  uncertain  of  its  aim,  yet  fteady 
in  its  purfoiti  and  guided-  by  the  light  of  cir- 
cumftances,  for  the  moft  part  leads  us  round  to 
the  netghbou Aood  at  leaft  of  truth  j  the  other, 
totally  uncertain,  blind  to  its  Own  purpofe,  ia 
the  tnidft  of  darknefs,  undiredted  by  the  glimpjc 
of  any  tcftimony  whatfoevef,.  ftumblcs  indifcrU . 
inihately  on  truth  or  crrori  without  the  moft 
faint  attraftion  to  one  more  than  the  other. 
Can  it  be  fufpcfted  that  a  method  fo  precariou!» 
and  uncertain  in  itft  client,  fo  equally  open  to 
Hjoftice  itfelf,  as  the  prcfumptioh  lad  dcfcribed, 

can 
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can  ever  be  adopted  as  a  means  of  decifiof)/  htf 
that  la^  whofe  great,  whofe  profclfcd  end  is  c^rr 
tainty  and  truths  in  any  one  cafe  where  ^n  alterna^ 
tivc  cxifts  ?  Certainly  not,  or  law  ceares  to  fup* 
port  the  glorioys.ends  itfelffo  openly  profefics* 

Having  eflabliihed,  as  I  hope^  upon  the 
ftrength  of  the  foregoing  confidcrations,  the 
certainty  of:  this  pcopofition,  viz.  That  law  will 
never  proceed  u|v>n  mere  prefurpption,  unlefs 
compelled  to  it  for  the  fake  of  avoiding  coafu- 
fion  or  injury  of  fome  fort  or  other,  my  next  en- 
deavour (hall  be,  to  convince  the  Court,  tl^ac 
neither  of  thofe  motives  can  pofiibly  influence 
the  decifion  of  the  prefcnt  cafe.  To  this  end, 
I  (hall  confider,  Firji^  What  muft  be  the  ftatc  of 
things  before  prefumption  is  admitted  at  all. 
And,  Secondly^  What  are  the  confequences  which 
muft  necefTarily  follow  the  inftant  we  open  the 
door  to  fo  unnece(rary,  fo  violent  a  meafure^ 

The  Court  here  beholds,  on  the  one  hand,  a 
right  founded  on  the  certain,  the  known  po(ref- 
fion  of  an  uncle;  on  the  other,  a  claim  raifcd 
upon  the  uncertain,  the  unknown  po(rc(rion  of  a 
niece.  The  firft  (hews  a  faft  for  its  fpundatioo, 
viz.  The  uncle  dying  po(rc(redi  the  laft  fup* 
pofeth  a  fadt  to  raifc  itfelf  upon,  viz.  The 
daughter  dying  po(re(red.  Is  it  not  clear,  there- 
&re,  if  wc  ftrikc  fuppofuion  of  a  faft,  /.  e.  Pr^ 

fumption^ 


Representatives  ef  Gen.  Stan wrt,  ^c.    6$ 

fumption^  out  of  the  cafe^  the  right  remains  un* 
impeached^  and  confequencly  the  nephew's  title 
uncontrovertible  ? 

Thus  we  perceive  the  confcqucncc  of  this  un* 
fortunate  event  is  already  clear  and  decided^  with* 
out  any  prefiimpcion  at  all ;  no  fort  of  confufion 
exifts  to  call  for.  its  aOlftance;  and  that^  in  faA> 
if  any  uncertainty  can  or  docs  arife,  we  owe  it 
entirely  to  the  officious  intrufion  of  fo  inoproperj 
fobtind  an  arbitrator. 

Having  ccnfidcred  the  ftatc  of  things  before 
prefumpcion  is  admitted,  let  us  now  fee  what  aU 
teracion  her  impertinent  tale  will  occaiion. 

Here  is  a  nephew,  who,  but  for  prefumption, 
has  a  certain  title :  Here  is  another  perfon,  who, 
but  for  prefumption,  can  Ihew  no  title  at  all. 
Shall  it  then  be  admitted  a  difpute  whofe  title 
is  the  bed  ?  or  (hall  apparent  right  be  over- 
thrown and  rejected,  to  create  and  cftablifli  one 
which  is  not  apparent,  becaufe  prefumption. 
tells  us  it  might  have  exifted,  though  it  now 
appears  ngt  ?  Is  this  the  avoiding  confufion  ?  I| 
this  the  preventing  injury  to  any  one  ?  If  ic  is, 
let  prefumption  be  hearkened  to ;  if  nor,  either 
deny  the  ends  of  law  to  be  certainty  and  juftice, 
or  let  it  denounce  abhorrence  of  the.  enemy  to 
both. 

F  I  flatter 
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'  I  flatter  myfelf  the  Court  by  this  timjC  is  fatis^ 
fied^  what  if^ere  the  motives  which  prevailed  onl 
the  Gentlemen  oh  the  other  fide  to  take  ftwf 
granted  the  principle  upon  which  they  fet'out^ 
tb^^  4HficuUies  to  be  engaged  in  the  fupport  of 
It  were  too  fertous  to  be  trifled  with,  and  tike 
arguments  which  might  occur  for  that  purpoife' 
too  trifling  to  be  ferious  with.  I  am  alio  inf 
hopesy  that  the  confideraxions  I  have  hid  before 
the  Court  have  been  fufficient  to  convince  theoi^ 
that  law  and  mere  prcfumption  are  totally  in- 
compatible, except  when  forced  together  by  the 
extraordinary  circumftanccs  of  fome  few  cafes  y 
and  that  ic  appears^  from  the  moft  candid  aijict 
impartial  vicwy  that  the  prefent  cafe  by  no  mean$ 
falls  (nay  cannot  even  be  forced)  under  the  de- 
scription of  thofe  few  >  and  confequently,  a^  pre-* 
fumption  is  the  only  ground  upon  which  the  op* 
polite  claim  can  or  pretends  to  ftep,  whereas  our 
jight  necel&rily  and  rndifputably  exifl:s  untij 
attacked  by  fuch  prcfumption,  the  law  eaniioi: 
hclitate  a  moment  in  what  manner  to  decide  bey 
twixt  a  right  grounded  on  a  known  fad^  and  a 
claim  fugg€fl;ed  by  captious  prcfumption. 

.  It  is  upon  arguments  of  this  ftrong  complexion* 
our  c^ufe  ehoofeth  to  reft  itfclf ;  and,  by  fuch' 
only,  I  trufty  can  the  opinion  of  this  Court  be 
influenced.  Others,  it  is  true,  we  have,  which, 
however,  I  Ihall  only  juft  brandifli  for  argument 
fake  5  for  although  it  may  appear  needlefs  for 

me 


RfipiitsEKtAi'iV^s  of  Gen.  StAixwit,  (^c.    67 

iHe  to  enter  into  the  merit  of  argutnenfts  built 
bpan  the  neceffity  of  ma?king  life  of  prefutnp* 
-tion,  afocr  I  have  fliewn  that  no  fwch  hccefiicy 
fexifts  intbis^cafcj  nfcvcrthdefs,  as  I  am  afraid 
^be  Grentknoen  may  draw  an  inference  from  my 
faience  on  that  head^  to  whtcfa  I  can  by  no  meani 
^ftent^  and  flatter  ttienifelms  into  a  belief^  chat 
their  arguriients  were  linanfwercd,  onl^  becaufe 
ho  anfwcr  todkl  be  founds  I  will,  for  the  fake 
of  ar^umeat^  admit  their  own  principle,  and  let 
prefumptiod  into  the  priefent  cafci  juft  to  ft« 
whether  it  would  rim  fo  dii'eftly  to  their  fide  of 
the  queftiofi  as  they  are  wylling  to  perfuade  us  it 
tloes. 

They  Hate  (he#ti  uii  tHat  of  thrtc  J>reiriimp- 
iions  which  the-  cafe  admits  of,  two  only  claim 
bor  attention.  The  equality  of  tbefc  two  calls! 
in  a  rule  of  decifion,  which,  upon  their  own  ir-^ 
^ments,  there  \i  no  other  reafon  for  applying 
fo  the  cafe  before  us,  than  becaufe  it  is  a  rule 
already  eftaibliibed  i  and  though  it  is  upon  other 
principles  than  thofe  of  the  preftnt  cafe,  yet  as  it 
is  equally  agreeable  to  the  very  principles  of  this 
tafc  as  any  Other  rule  can  be,  let  it  be  applied, 
they  fay^  in  preference  to  any  new  rule,  becaufe 
fuch  preference  will  avoid  a  hcedlefs  multiplicity 
of  rules.  1  grant  their  prcferefice  is  juft;  but 
what  if  I  fliould  (hew  them  there  is  no  neceflllty 
ibr  caltiii^  in  any  rule  at  all  upon  xhe  prefen 
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occkfion,  for  that. the  cafe  itfelf  will  furniflr  us 
with  ontr,  two,  or  three  circumftanccs,  either  of 
thtffi  fufficicnt.to  dircft  our  choice  betwixt  the 
^two  equal '  prefgmptions  (as  they  call  them), 
even  of  itfelF,  much  more  fp  when  k  is  found  all 
thcicircumftaroocs  concur  in-  favour  of  one  and 
tfe  f^me  prefumption.t 

The   prcfumptions  they   hiavc  fhcwn' us  are 
nicely  balanced;  the  one  to  fupport  the  nephew's 
right,  the  other  to  raife  up  one  to  the  uncle. 
Here  it  is  that  the  different  operations  of  the 
prcfumptions,  as  well  as  the  grounds  for  them, 
ought  to  enter  the  balance,  and  that  fcalc  in 
which  is  fuftaincd  the  prefervation  of  an  appa- 
rent right  will  certainly  preponderate,  when  op- 
fpoied  to  that  which  contains  the  raifing  up  a 
Aoo-apparent  one.     This  is  a  turn  which  equity 
miift  give  the  fcale,  upon  this  principle,  that  it 
;is!mare  conducive  to. the  general  good  of  fociety 
to.  waive  a:  right  whofe  exiftcnce  docs  not  appear, 
than   to  violate   and  trample  down  one  whofe 
^ftence  does  appear.     The  firft  a6t  carries  not 
Hcven  the  appearance  of  wrong;  the  laft:  does; 
and  certainly  where  one  of  two  meafures  muft 
ic  puffucd,  and  it  is  iinpoffible  to  determine 
which  of  them  is  really  wrong,  a  coqrt  of  jufticfc 
:wHl , naturally  confider  itfelf  bound,  for  example 
faffe  at  leall,  to  prefer  that  which,  of  the  two, 
:kaft  afipcars  fo.     Thus  we  behold  equity  itfetf 
...  anti- 


anticipating  the  neceffity  of  any  other  rule^  and 
clearly  pointing  out  which  of  the  two  ptefumpn 
tions  we  ought  to  prefer. 

Contented,  as  I  (hould  think  the  Gentlemen 
might  be  with  the  motive  of  preference  laft  dif- 
covered,  I  will,  however,  waive  the  fupcriority 
of  apparent  right  to  doubtful  claim,  and  take 
the  cafe  in  a  fecond  different  view. 

Here  are  two  claims,  we  will  fay,  founded  on 
two  equally  probable  prefumptions :  How  are 
we  to  decide  betwixt  them  ?  Why,  firft,  a  very 
natural  queftion  arifes.  Can  either  of  the  claims 
be  fupported  on  any  other  grounds  befides  its 
rclpedlive  prefumption  ?  The  anfwcr  is.  Yes  j 
there  is' one  of  them  that  may  be  equally  well 
fouAded  on  a  known  faA,  viz.  The  father's 
having  died  poIFefTed  }  fo  that  we  have  one  claim 
founded  upon  a  known  fa£t,  as  well  as  its  re- 
fpcftivc  prefumption,  in  oppoGtion  to  another 
fupported  by  its  equal  prefumption  only.  Is  it 
poifible  to  doubt  which  of  the  two  ought  to  (land  i 
or  has  certainty  loft  its  tfteem  in  law  ?  Nay,  to 
proceed  ftill  further  againft  ourfelves,  and  give 
up  every  advantage  derived  from  the  lieceflary 
ihterpofition  of  equity,  or  the  a£tual  ^Vidence  of 
a  known  fadt,  we  will  once  more  turn  the  cafe 
about,  and  confider  what  elfe  can  be  brought  in 
favour  of  one  prefumption  more  than  the  other^ 

F  3  without 


mricfaout  recurring  to  aoy  srbtirary  rule  of  deciGqi^ 
whatever* 

SuppoGng,  then,  the  two  equal  prefumptions 
as  before  ftaced  j  will  not,  I  befeech,  the  bare. 
polTibiUty  of  the  father  and  the  daughter's  having 
died  together,  (that  is  withiq  the  duration  of 
an  inftant  too  fmall  for  our  fenfes  to  divide,)  be 
fufficient  to  turn  the  fcale  bctwis^t  two  piaims  fo 
nicely  balanced;  and  though  by  no  means  (it  to 
be  niadc  itfclf  the  grounds  of  claim,  yet  be  of 
weight  enough  to  dircdk  our  preference  to  thaf- 
claim  which  it  favours,  when  there  is  nothing 
to  countervail  it  on  the  other  fide  ?  For  the 
fad  is  rQally  this  (though  not  attended  to  by  our 
opponents,  as  not  at  all  to  thf  ir  purpofe)  j  ouf. 
right  depends  not  only  on  one  equally  probable 
faft,  as  their  claim  does,  but  alfo  upon^another 
poflSble  fa£t,  which  their  claim  does  not;  and  it 
is  very  certain,  that  of  three  poffible  fads,  if 
there  arc  two  equally  probable,  tliat  the  chance 
in.  favour  of  one  of  thofc  two,  added  to  the 
<:hance,  however  fmall,  of  the  third,  produccth 
a  chance  greater  than  the  chance  of  the  remain* 
ing  equally  faft  alone.  Now  two  chances  are  on 
eur  fide,  one  of  which  the  Gentlemen  have 
proved  to  ht.  equal  to  the  chance  on  their  fide ; 
our  two  therefore  together  muft  be  greater 
th^o  their  one.aloncr 
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Thus  ic  19  evident,  that  >vhen  we  have  ad« 
fnitted  prefumption  in  the  room  of  certainty,  andf 
excluded  equity,  and  the  teftiniony  of  a  known^ 
foft  fronm  the  queftion,  ftill  dbes  prefumption  ir^ 
fclf  meet  with  fuch  unavoidable  direction  from- 
tile  very  circumftances:  df  tile  event,  as,  in  my* 
opinion,  muft  now  convince  the  Gentlemen  on' 
the  other  fide,  they  might  juft  as  well  have 
fpared  us  the  argutnenrs  they  have  framed,  as 
0iey  have  the  foundation  on  which  they  faifcd' 
them. 

It-  now,  I  hope,  fufficicntly  appears,  (if  not^ 
driginally  evident,)  that  whether  we  confider  th^rf 
general  nature' and' end' of  law  itfelf,  or  the  par- 
ticular ftate  and  circumftances  of  this  cafe,  pre-p 
iUmption  (?an  fliew  no  title  to  footing  here,  fte- 
ing,  that  fo  far  froni  obviating  an  uncertainty' 
df  any  kind,  the  very  admiflion  of  it  furnilbeth 
immediate  grounds  for  conteft  which  of  fcveral 
pofitions  Ihall  be  preferred  j  and  fo  far  from 
ffepping  between  injury  and  any  man  breathing, 
that* the  overthrowing  an  apparent,  and  upon  its 
ruins  effablilhing  a  non-apparent  right,  is  the 
very  f?rft  fruit  of  that  prefumption,  which  its' 
(kilful  advocaties  haVe  endeavoured  to  prove  the' 
beft  which  the  cafe  admits'  df. 

That  even  were  it  pofliblc  to  fuppofe,    that 

vhim  Ihould  for  once  affume  the  feat  of  lawj, 

^crtrfinty  give  place  m  uncertainty,  and  equity 
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ilfclf  be  violently  trampled  down  j  even  then 
we  have  feen  the  abfolute  impoffibility  of  dif- 
qovering  fuch  a  thing  as  a  prefumption,  equally 
balanced  betwixt  probability  and  improbability, 
in  the  cafe ;  every  conceflion  that  can  be  made 
ilill  leaves  the  greater  probability  on  our  fide> 
and  prefumptive  coincides  with  apparent  right. 

Compelled,  therefore,  as  I  am,  to  confider 
this  cafe  as  on  the  one  hand  a  right  built  on 
the  pofitive  evidence  of  a  known  fafik,  whieh  is, 
that  the  father  died  poffefledi  and  alfo  (were 
fuch  fupport  neccffary)  capable  of  being  fup- 
ported  by  the  more  than  indifferent  prefump- 
tion  that  the  father  did  not  die  firft ;  attacked 
by  a  clait'n  on  the  other^  a  claim  certain  only 
in  its  own  want  of  a  known  foundation,  favoured 
by  no  one  collateral  circumftance  in  the  worlds 
having  nothing  in  nature  upon  which  to  make 
its  appearance  in  this  Court,  «but  the  litigious 
whifpers  of  an  idle  infupportablc  prefumptioni 
I  am  bold  (I  muft  confcfs)  to  expefl:  the  opi- 
nion of  the  Court,  and  can  no  longer  prevail  on 
myfelf  to  withhold  them,  by  calling  their  at- 
tention to  any  further  arguments,  from  that  de- 
cifion,  which,  I  prefume,  they  are  already  fo 
defirous  of  pronouncing* 
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UPON  the  intercft  of  a  bankrupt  in  a 
veftfd  remainder  in  tail  in  his  wife, 
cxpeftant  upon  a  previous  freehold  in 
another  pcrfon,  and  the  effedt  of  a  pro* 
pofed  afllgnmcnt  bjr  the  commifEon-> 
ers,  after  a  firie  levied,  and  recovery' 
fuffered  by  the  bankrupt  and  his  wife, 
when  the  lands  fell  into  pofleffion,  fub- 
fequenc  to  his  having  obtained  hi* 
certificate^ 


^  by  will,  gave  his  eftatc  to  his  fon  F.,  and 
the  heir^-mak  of  his  body  i  remainder  to 
his  three  daughters,  and  the  heirs  of  their 
bodies  refpcftively,  as  tenants  in  common  i 
remainder  ^vtr. 


B., 
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J5.  (one  of  the  daughters),  after  the  death  qf 
the  teftator,  married  C,  who  became  a 
bankrupt,   and  obtained   his  certificate    in 

1776.  " 

-F.  (the  fon)  died  in  1777,  5"  his  infancy,  un- 
married, and  without  iffue, 

C.  and  his  wife  then  levied  a  fine,  and  fufFercd 
a  recovery  of  their  one  third  of  the  dcvifed 
eftate*. 


I  HAVE  attentively  confidcrcd  the  above  cafe, 
and  opinions  upon  it ;  ahd,  in  refpedl  to  the  firft 
part  of  the  query  now  propofed  to  me,  namely, 
What  eftate  Mr.  C  had  in  his  wife's  land,  by 
virtue  of  the  limitation  to  her  in  her  father** 
will,  at  the  time  of  his  bankruptcy  ?  and  whe- 
ther it  was  fuch  an  eftate  as  v^as  aflignable  by  the 
commiflioners  ?  I  cannot  help  being  of  opinion, 
that  Mr-  C.  had,  in  right  of  his  wife,  a  vefted 
eftate  in  her  third  part  of  the  lands  in  queftion, 
during  the  joint  lives  of  himfclf  and  his  wife,  in 


♦  [^  Thofe  words  which,  in  the  Opinions,  are  printed 
in  Italics,  are  diilinguiflied  in  the  maoMfcripts  by  a  line 
under  them.] 
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remainder  expeftant,  on  the  dcccafe  and  failure 
of  iffuc  male  of  Mrs.  C/s  brother.  That  Mrs.  C. 
had  a  vejfed  remainder  in  tail>  in  this  third  part, 
cannot  be  denied ;  and  I  do  not  fee  how  a  feme 
covert  can  have  a  vefted  intereft  in  lands,  whether 
in  pofftffion  or  reniainder,  independent  of  and 
diftinft  from  her  hufband,  without  the  interven- 
tion of  a  truft  for  her  feparate  ufe.  If  (he  were 
legally  entitled,  her  hufband  was  cntitFcd  in  h& 
'  right.  His  title  being  in  her  rlgbty  was  of  the 
Jame  quality^  though  (fo  far  as  he  was  benefi- 
cially interefted)  not  of  the  fame  quantity  or  ex- 
/«// as  hcr'3.  Her  right,  in  refpeft  to  quality ,. 
was  vefted  in  intereft^  though  not  in  pdffcflion; 
In  quantity  it  was  an  eftatc  of  inheritance.  His 
title,  being  in  her  right,  was  of  the  fame  quality, 
and  confequently  vefted  in  intereft ^  but  lefs  in  re^^ 
fpe<5l  of  quantity y  (fo  far  as  refpeft^d  his  benefi- 
cial intereft,)  as  not  extending  beyond  their  joint 
lives.  Her  right  to  the  whole  remainder  being 
"i^eftedy  that  part  or  portion  of  her  right,  whicli 
was  confined  to  the Jffint  lives  of  her/elf  and  her 
hufband,  was  as  much  vefted  as  i;he  refidue  of 
fuch  remainder;  and  it  was  this  part  or  portion 
which  her  hulband  became  beneficially  entitled  to 
in  her  right  j  fo  that  if  it  was  not  vefted  in  him,  it 
mufthavecontinuedveftedinher,  duringtheirjoint 
lives;  for  fomewhere  this  remainder  muft  be  vefted 
during  their  joint  lives,  and  it  could  be  no  where 
but  in  oae  of  them  5  and  therefore  unlefs  we  admit 
the  wife  to  have  had  this  cftate  vefted  in  her  during 
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'  tbeii*  joint  lives,  c3tclu(Vve  of  her  huiband,  ^ 
mud;  allow  it  to  have  been  veiled  in  hxai  in  her 
right.  To  me  it  clearly  fcems  that  it  was  fo  j 
and  I  Hdve  no  4oubt  that  he  might,  before  his 
bankruptcy,  have  granted  fuch  itftatc  by  Icafc 
tad  releaiej  or  bargain  and  (ale  inrolkd^  ^ven 
tirithout  the  concurrence  of  his  wife,  fo  as  td 
entitle  his  grantee  thereto,  during  the  joint  lives 
of  hini  and  his  wife,  alfcer  the  poffcflion  had 
fallen. 

It  is  obfervabic  the  ftatutc  ijth  Bliz.  c.  j: 
/.  2.,  en,a£is.  That  the  commillioncrs  (hall  be 
empowered  to  a(fign  over  all  that  the  bankrupt 
might  depart  ^itbalL  Now,  I  conceive;  it  can- 
hot  be  difputed,  th^t  the  bankrupt  might  hav* 
departed  with  this  intereft  in -his  wife'^  eftate  at 
the  time  of  the  commifllon.  If  he  could,-  it 
follows,  that  the  co«)mifiBoners  might  aflign  it 
for  the  benefit  of  die  creditors ;  whofe  benefit 
fhe  bankrupt  laws  have  exprefsly  in  view^  for 
the  ftatute  ^t  Jac.  I.  c.  ig./.  i.  declares.  That 
the  ftatiite  relating  to  bankrupts  (hall  in  al! 
things  be  legally  and  beneficially  expounded  foi 
the  relief  ^/  £redUors.  Upon  the  '\^hole,  there- 
fore, I  conceive^  that  it  was  fuch  an  eftate  aj 
the  bankrupt,  at  the  time  of  the  commiffion; 
was  cnritlcd  to  in  remainder,  during  the  joint 
lives  of  himfelf  and  his  wife  i  and  that  its  falling 
afterwards  into  poiTcflion,  was  a  mere  change 
of  its  (late,  in  refpeft  to  advantage  and  ftafit^ 

and 
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-lyid  sot  in  regard  to  right  or  titlci  Arid  eoofe* 
i)juer^tly  was  not  an  dcquifition  <>(  the  eftate  or 
figiic  icfclf,  bttt  only  of  the  profits  ^%  flowing 
frpm  tbc  eft^tje  of  ifltereft  before  fubfifting^ 
Aiid  therefore  I  am  of  opinion,  that  .atthotigfa 
the  commiffioners  hate  not  afilgned  tbe  efiatei, 
yet  the  power  of  ailigning  being  in  thcnn  ac  the 
time  of  the  bankruptcy,  and  no  limits  being 
fet  to  the  time  of  exeeuting  that  power,  it  ftili 
Remains  in  them,  and  they  vMf  and  ought  to 
afTign  the  eftate  by  bargain  and  (ale  to  the 
affigneesi  and  that  fuch  bargain  and  fale  wilt 
accordingly  entitle  the  aSignees  to  the  renw 
and  profits  of  the  eftate  in  queftion,  during  the 
joint  lives  of  the  bankrupt  and  his  wife« 

And  as  to  ihe  tatter  p2irt  of  the  query  prtf- 
pofed  to  me^  namely.  Whether  the  fine  and  re- 
covery levied  and  fuifrred  of  the  faid  trndivided 
third  part  of  Mr.  and  Mrs.  C/s  are  valid? 
!  incline  to  the  opinion,  that  they  ai^e  good  and 
effe£tual,  in  every  other  refpe£t,  than  as  againft 
the  creditors,  in  refpcft  of  the  hufband'a  in- 
tereft  in  thofe  kftds,  during  the  joint  lives  ff 
himiel-f  and  wife ;  for,  as  I  am  informed^  theire 
had  never  been  atiy  bargain  and  fale  by  the 
commi0ionersj  ther^  was  nothing  to  take  the 
legal  freehold  0OL  of  the  hulfeand,  or  prevent 
its  being  veftcd  in  him  jurs  uxorkg  at  the  time 
of  oiaking  the  tenant  to  th^  prq^iper  .It  therf- 

fore 
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fore  paflTed  to  fach  tenant,  and  the  recovery  be- 
ing fuffered-againft  him,  I  fee  nothing  to  im** 
peach  its  validity  in  refpeft  to  barring  the  eftate 
fail  and  remainders,  unlcfs  a  fubfequent  bar-' 
gain  and  fale  by  the  co/nnfiifiianers  can  be  con- 
fidered  as  entirely  fupplanting  it,  by  vefting  the 
eftate  in  the  ailignees,  from  the.  time  of  the 
bankruptcy,  by  relation.  But  it  rather  feems 
to  me,  that  the  relation  of  the  bargain  and 
ftle  to  the  time  of  the  bankruptcy,  is  only  fuch 
as  to  avoid  all  mefne  aAs  or  incumbrances^  as 
againft  the  aflignees  and  creditors  only;  but  not 
to  invefir  the  aflignees  with  the  legal  eftate,  or 
a6tual  property,  as  from  that  time,  or  enable 
them  to  maintain  any  adions  grounded  upon 
the  fuppofition  of  their  having  been  invefted 
with  fuch  aftual  eftate  or  property,  antecedent 
to  the  pcrfe<9:ion  of  the  bargain  and  fale,  by  the 
iorollrnent  thereof.  This,  I  think,  appears 
from  th<?  opinions  of  the  Court  in  the  cafes  of 
Binnet  v.  Gamfy,  Cartb^  178.  Show.  aoo.  Ber-- 
ris  V.  Bowyer^  2  Show.  156.  a  Fo.  196,  Ki^gil 
V.  Player,  i  Salk.  iii.  So  that  I  think  a  bar- 
.gain  and  fale  by  the  commiflioners  would  not 
avoid  thie  cilate  of  the  tenant  to  the  praecipe, 
made  before  fuch  bargain  and  fale,  otherwife 
than  againft  the  creditors;  but  leave  that,  and 
the  recovery,  juft  in  the  fame  plight,  and  of 
the  fame  effed  and  validity  in  all  other  refpefts, 
and  againft  all  other  pcrfons,  as  it  Was  before 

fuch 
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ftich  bargain  and  fale.  It  feems  to  me*  to  be 
quite  fufficient>  that  there  \ifz,%  a  good'  tenant 
to  the  praecipe  at  the  tinne  of  the  recovery,  as 
in  the  cafe  where  a  common  recovery  was  fuf-^ 
fered  againft  a  tenant  to  the  praecipe  made  by 
fine;  the  fine  was  rcvcrfed,  yet  it  was  held  t 
goQd  recovery ;  for  there  wa&  a  tenant  to  the 
praecipe  at  the  time.  2  Salk.  568.  So  in  the 
cafe  of  a  recovery  by  an  alien,  and,  after  office 
found,  alien  dies  without  iflTue,  yet  the  recovery 
was  good  againft  the  remainder.  4  Leon.  84. 
So  it  feems,  that  a  perfon  attainted  of  felony  is 
a  good  tenant  to  the  praecipe  till  office  found, 
though  the  office  has  relation  to  the  attainder, 
fo  as  to  entitle  the  King  to  the  profits  againft 
all  mefne  incumbrances.  Upon-  the  whole, 
therefore,  I  incline  to  the  opinion,  that  as  here 
was  a  good  tenant  to  the  praecipe  at  the  time, 
the  recovery  was  good,  and  the  fine,  I  conceive, 
would  have  barred  the  ifiue,  and  acquired  a 
bafc  fee  to  the  wife,  independent  of  the  re- 
covery. 

As^  to  what  is  ftated  of  there  being  iffue  of  the 
marriage  at  the  time  of  the  bankruptcy,  I  do 
not  conceive  it  will  alter  the  cafe,  or  entitle  the 
commiffioncrs  to  affign  any  greater .  intereft  in 
the  eftate  than  during  the  joint  lives  of  hufband 
and  wife ;  for  the  poficffion  did  not  fall  till  after 
tjic.  certificate,    and'^ihe  right  to  the  tenancy 
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by  the  curtefy  was  not  ey«n  iptciate  till  the 
vife's  title  to  the. feiGxi  of  the; freehold  and  in* 
beritance  in  poflclSon  took  place.  So  far^  there- 
fore,  as  refpcfts  his  title  to.  the  tcaanqr  by  the 
curtefy,  I  conceive  it  is  a  new  acquifition  fince 
the  certificate,  and,  as  fuch,  is  not  afljgnable  by 
the  commiflioners* 


.i.  i\  ,i..'/'. 


THAT 
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THAT   the  affignment  from  commiC;. 

fioncrs  of  a  bankrupt  tenant  in  tail,. 
^  in  renoainfler  expe6tant  on  an  eftate 

for  life  in  another  perfon^  will  not  tiar. 

reverfions^or  remainders  oyen 


t  CONCEIVE  that  A.  B.  at  the  time  he  was  de<^ 
clared  a  bankrupt,  was  entitled  to  a  yelled  eftate 
tail,  in  remainder  expectant  on  the  deceafe  of 
his  father  and  mother,  in  the  lands  in  queftion  i 
and  fuch  an  eftate  as  the  commiftioners  might 
affign>  and  make  a  title  to  the  aflignees  thereof;* 
as  againft  the  iffue  of  the  bankrupt,  but  not 
againft  thofe  in  reverlion  or  remainder;  and  that 
the  aflignees  can  make  the  like  title  thereto^ 
and  no  greater ;  that  is,  a  title  in  bafe  fee,  de« 
terminable  on  failure  of  iffue  male  of  the  bank* 
n3pt,  in  remainder  expedant  on  the  deceafe  of 
his  father  and  mother. 

This  opinion  is  founded  on  three  principles  i 

Firft,  That  the  affignees  can  make  no  better  or 

more  extenftve  title  than  what  the  commiflionera 

could  make  to  them :  Secondfy;  That  the  com* 

0  a  miflioners 


^4  Ca»bs  and  Opinions* 

miffioners  could  make  no  better  or  more  ex- 
tenfive  title  than  the  bankrupt  himfelf  could 
have  made  at  that  time,  by  fine,  recovery,  or 
othcrwife,  in  cafe  he  had  not  committed  any  aft 
of  bankrnptcy  ;  TbirJly,  That  the  bankrupt 
himfelf  could  not,  at  that  time,  have  made  a 
title  good  agatnft  thofe  in  remainder,  without 
the  concurrence  of  the  tenant  for  life.  If  ihefc 
princrpies  be  true,  it  follows,  that  the  adignees 
cannot  now  make  a  title  good  againft  the  perfbns 
entitled  in  remainder.  Before  the  aft  referred 
to*  in  the  above  cafe>  the  commiflioners  coutd 
not  make  a  title  to  intailed  lands  againft  the 
ijiie  in  iaii^  or  thofe  in  remainder.  That  aft,  as 
I  underftind  rt,  enabled  them  to  make  juft  fucb 
t  title  as  the  bankrupt  himfelf  might  have  done ; 
therefore,  if  i&tf' could  not,  without  the  concur- 
rence of  the  tenant  for  lifc^  by  recovery  or  other* 
wife,  bar  the  remainders^  how  can  they  do  fo  ? 
If  they  could  not,  there  appears  nothing  to 
enable  their  affignees  to  do  it.  .  It  feems  juft  to 
fhe  creditors,  that  the  commiflioners  ihouldj 
for  their  benefit,  have  power  to  make  a  title  to 
all  the  edate,  and  bar  all  the  perfons  which  the 
bankrupt  himfelf  was  capable  of  barring.  But 
it  would  be  a  ftretch  upon  the  rights  of  other 
perfons,  if  the  commiflioners  were  capable  of  bar- 
fing thofe  whom  the  bankrupt  himfelf  could  not. 


.  •  .21  Jac»  I,  c.  19. /.la. 
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The  conveyance  made  by  the  commiffioners 
fs  to  be  good  againft  the  bankrupt,  his  heirs 
and  iiTue,  and  all  perfons  whom  the  bankrupt 
himfelf  nnight^  by  common  recovery,  or  other 
means,  debar  of  any  remainder,  6?^.  Now, 
could  the  bankrupt,  in  this  cafe,  at  the  time 
of  the  conveyance  from  the  commiflioners,  bar 
the  remainder  by  a  common  recovery  ?  The 
anfwer  is,  be  could  not.  He  indeed,  with  the 
concurrence  of  the  tenant  for  life ;  that  is,  he,  and 
the  tenant  for  life,  might  have  done  it  by  re. 
covery ;  but  he  alone  could  not  do  it  by  re« 
covery,  or  any  other  means.  But  he,  by  other 
means,  namely,  afine^  might  bar  his  iflfue.  Be« 
fides,  that  the  ftatute  exprefsly  makes  the  con- 
veyance of  the  remainders  valid  againft  him 
and  bis  ijfue:  Therefore  I  conceive  the  convey* 
ance  by  the  commilBoners  was  good  againft  him 
and  his  iflue^  and  no  further* 

Suppofe  a  tenant  for  life,  remainder  in  tail  to 
a  merchant  or  tradefman,  remainder  over  to 
others  i  if  the  tenant  in  tail  in  remainder  wants 
to  bar  the  remainder,  and  the  tenant  for  life 
will  not  concur,  he  has  nothing  to  do  but  col* 
}ude  with  any  creditor  to  make  him  a  bankrupt, 
and  the  bufinefs  is  done,  though  he  fhould  die 
without  ilTue  thirty  years  before  the  tenant  for 
life.  A  man's  creditors,  by  thefe  means,  would 
acquirjB  a  property  over  lands  which  the  bank* 
rupr  himfelf  never  had,  nor  could  acquire  any 
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poffirflion  or  ufofriioluary  f^ojripnent  of^  aad  this 
ta  the  prcjudioe  and  injury  of  third  perions^ 
whofc  cftatcs  it  was  out  of  the  bankrupt's  power 
Inmfclf  to  bac  or  deprive,  thcni  of.  Upon  what 
principle  arc  the  .creditors  to  be  in  a  better  ?on-p 
dition  than  the.  bankrupt  was,  in  whofe  place 
they  ftand,  or  to  be  entiled  to  a  property  over 
which  he  had  no  power. 

,  As  to  prefuming  the  concurrence  of  a  tenant 
for  life^.  and>  upon  that  fcore,  conGdering  the 
commifliopers  as  capable  of  doing  all  that  the 
bankrupt  might  have  done  by  fuch  concurrence^ 
there  is  no  ground  for  it. .  The  tenant  for  life 
may  be  alfo  entitled  in  reverfion  himfcK^  and  hi$ 
younger  children  may  be  entitled  in  remainder^ 
M  in  the  prefent  cafe :  And  can  it  be  prefumcd, 
that  he  would  join  with  an  infolvent  eldeft  (00, 
in  fubjedling  the  cftate  to  debts,  incurred  by 
his  extravagance  and  diflipation,  to  the  prejudice 
of  himfelf  and  the  reft  of  his  family  ?  Surely 
not.  Under  this  view  of  the  cafe,  I  cannot  con- 
ceive that  the  aflTignees  alone  can  make  ^  title 
^gainft  thofe  in  remainder  or  reverfion. 


THAT 
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THAT  a  certificate  under  a  cotnimiflioa 
of  bankruptcy  in  England  may  be  ufcd' 
as  a  deffence  in  an  adtion  ip  the  Courts 
of  Judicature  in'  the  JVifi.  indies^  ' 


Tk£  contrariety  in  the  refpe£lable  opinions^ 
ftated^  and  accompanying  this  cafe,  (hews  th#^ 
difiiculty  of  ic  It  feems  true,  that  afts  of  par«^> 
lament  made  fince  the  fettling  of  the  pIant4tion^, 
do  not  bind  them,  unlefs  exprefsly  nannfed ;  buf 
it  feems  alfo  agreed,  that  with  refpeA  to  colonies^ 
acquired  by  conqoeft,  or  ceded  to  us  by  treaty^ 
and  which  bad  laws  of  their  own  at  the  time,  the 
antient  laws  remain  until  altered  or  changed  bf 
the  King.  Vide  4  Mod.  225.  a  S£k.  ^i  u  r  Black. 
Com.  105.  And  if  fo,  Saint  Fme^t's  being  ac^ 
quired  fince  the  zGt  of  5  G^a^,  jl.^  will  give  that 
aft  no  greater  forcje  io  that  iflMd,  than  if  it  had 
been  pafled  (ince  the  acquifitipo  of  it.  Bur»  if 
the  bankrupt  laws  are  of  Ao  fprce  or  cScA  at  all 

♦  Sec  Gri£n*s  Bankrupt  LawSj  4.lh^EA  j^0»  fpr  the 
opinions  alluded  to« 
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in  the  plantations^  how  cooies  ic  that  the  pro** 
pertyofa  bankrupt  in  the  plantations  is  bound 
thereby,  and  vetted  in  the  aflignees  ?  which,  I 
conceive,  is  admitted  beyond  contrbverfy.  If 
thofe  laws  extend  to  the  bankrupt's  property 
there  at  the  time,  Why  not  to  his  future  pro- 
perty ?  And  as  they  fubjeft  the  fornaer  to  the 
commiffion,  Why  no(  exempt  the  latter  from  his 
debts  ? 

It  feems  to  me,  that  the  operation  of  the  aft,  fo 
far  as  refpedls  the  vetting  of  the  property,  or  dif. 
charge  of  the  debts  of  the  bankrupt,  in  any  of 
ttie  colonies  of  Great  Britain^  depends  on  the 
queftion.  Whether  all  bis  property^  and  all  his 
dehtSy  vittc  intended  as  the  objefks  of  that  zQl  ^ 
If  they  were,  then  bis  property  and  bis  debts, 
wherever  fituated,  or  wherever  due  or  recover- 
able^  within  the  dominions  of  Great  Britain,  I 
apprehend,  mutt  be  liable  thereto,  without  re- 
gard to  the  general  queftion  as  to  the  extent  of 
fuch  adls  to  this  or  that  particular  place,  but  in 
necefiary  confequence  of  the  dired  operation  of 
ftich  ftatute  on  the  property  and  debts  therein 
exprefsly  defcribed  i  all  which,  it  cannot  be  dif* 
puted,  may  be  bound  by  an  a6b  of  parliament. 
If  ic  be  admitted,  that  the  words  of  the  aft  extend 
CO  the  bankrupt's  wbele  property ^  and  to  all  bis 
deits,  his  property  and  debts,  in  any  colony  or 
dependent  ftate,  I  think,  are  as  much  included 
in  that  delbription;  as  if  the  particular  place  in 

which 
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which  they  were  lituated,  due,  or  i^ecovcrable, 
were  a&ually  named  in  the  a£t«     The  queftion 
of  locality  is  foperfeded,  if  the  fubjeft  itfelf  is 
bound  by  reference  to  fomething  elfe  independ- 
ent of  locality,  as  by  reference  to  the  perfon  it 
concerns.    When  a  man  is  divefted  of  all  his 
property,  and  that  property  vefted  in  others  by 
an  act  of  parliament^  his  property,  in  any  place 
where  property  will  be  bound  by  an  aft  of  par- 
liament, feems  to  be  bound  as  comprifed  in  and 
afcertainable  under  the  defcription  of  bis  fro- 
^erty ;  and,  pari  ratione^  I  think,  when  an  a& 
of  parliament  exprefsly  difcharges  a  man  from  cU 
his  dehsy  the  difcharge  extends  to  his  debts  in 
any  place  where  debts  are  capable  of  being  bound 
by  an  aft  of  parliament,,  and  confequently  to  the 
recovery  of  thofe  debts  :  for  it  would  be  abfurd 
to  fay  it  extended  to  di/cbarge  thofe  debts  them* 
Jelves^  and  ftill  left  open  the  means  for  recover* 
ing  them.     I  prefume  it  is  admitted,  that  the 
debts  in  queftion  are  difcharged  in  England^  and 
therefore  irrecoverable  here.  This  fuppofes  thofe 
very  debts  to  fall  within  the  words,  all  bis  dehts^ 
in  the  aft  \  and  if  the  difcharge  of  fuch  debts 
does  not  e^ctend  throughout  all  places  which  aa 
aft  of  parliament  can  reach,  it  is  not  completely 
a  difcharge.     I  think  it  would  be  a  lame  con- 
druftion  of  the  aft,  to  difcharge  the  Jame  debts 
in  one  place,  and  leave  them  fubfifting  in  aii« 
9ther,  where  the  words  exprefs  a  general  difcharge 

of 
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THAT  a  feoffment  by  the  affignccs  of 
a  bankrupt  will  deftroy  a  contingent 
remainder,  and  merge  an  eftate  for 
life  in  a  reverlion  in  fee,  paffed  to  them 
by  the  bargain  and  fale, 

^.  B.y  by  will,  fays,  «*  I  give  my  mefluagc  at 
<'  C.  unto  my  fon  D.j  for  and  during  the 
^^  term  of  his  natural  life;  and  from  and 
^  <^  immediately  after  his  deceafe,  I  give  and 
<^  devife  the  fame  unto  fuch  of  his  child  or 
*^  children  as,  at  the  time  of  his  deceafe, 
*<  (hall  bQ  his  heir  and  heifs  at  law,  and  to 
<'  the  heirs  and  alllgns  of  fuch  heir  or  heirs 
<*  at  law  for  even" 

J),  was  the  eldeft  fon,  had  feveral  children,  and 
became  a  bankrupt. 


As  the  limitation  is  reft  rained  to  a  child  cr 
children  of  the  fon,  being  his  heir  at  law,  and 
does  not  extend  to  any  other  perfon  who  might 
happen  to  be  his  heir,  in  default  of  a  child,  I 
look  upon  it  as  a  contingent  remainder  to  the 

child 
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child  or  children  anfwering  that  defcription ;  and 
confequently,  that  if  the  legal  eftatc  paficd  hj 
the  will>  that  is>  if  the  teftator  was  feifed  of  the 
legal  eftat€y  and  made  no  difpofition  over,  in  the 
alternative  event  of  his  Ton's  having  no  child^ 
this  contingent  remainder,  being  fupported  onlf 
by  the  eftate  for  life  in  the  fon,  who  was  his  heir 
at  law^  might  have  been  deftroyed  by  fiiie  or 
feoffment,  and  the  fee  abfolutely  acquired  by 
him  :  But  I  do  not  know  how  to  confider  the 
bargain  and  fale  from  the  commiflioners^  as  ope« 
racing  with  fo  much  violence  ^  as  a  bargain  and 
fale  from  htmfelf,  I  conceive^  would  not  have 
done  it.     I  think  it  would  only  have  pafled  what 
he  lawfully  might,  without  any  hurt  or  prejudice 
to  thofe  in  remainder.     The  commifiioners,  in- 
deed, are  empowered,  by  ad  of  parliament,  to 
allign  all  that  the  bankrupt  lawfully  may  depart 
with.     But  I  rather  think  thofe  words  in  an  aft 
of  parliament  are  not  to  be  conftrued  to  import 
any  fpecies  of  violence  or  injury  to  the  intereft 
of  third  perfons,  as  the  deftruftiop  of  contingent 
remainders  feems  to  be.     But  though  I  do  not 
choofe  to  conlider  the  bargain  and  fale  from  the 
commiflioners  as  deftroying  the  contingent  re- 
mainders to  the  bankrupt's  child  or  children,  to 
whom  it  was  limited  by  the  will,  yet,  as  I  con« 
ceive  it  pafled  the  l^ankrupt's  whole  eflaie  or  in^ 
tenft  to   the  aflignees,   vi%.    the  eftate  for  his 
own  life,  and  the  nverfim  infee^  which  had  dc- 
icended  to  himj  (as  I  prefume,)  I  rather  ihink, 
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tlitc  fuch  aBignees^  by  feoffment  or  fine  deftroy-- 
ing  thcellateforlifeof  the  baokrufir^^nd  oierging 
it  complete)^  in.the  reverfkiQ^  rnight  deftroy  tbac 
contingent  reniunder,  and  thereby  acquire  the 
>ihole  abfolute  fee.  But  thi$  is  a  queftion  to  be 
well  confidcred  by  the  purchafer,  before  he  ven- 
tures on  the  title.  I  always  recommend  to  a 
pgrchafer  to  be  cautious  in  accepting  titles 
founded  on  the  deftrudtion  of  contingent  re* 
inainder$>  on  account  of  the  litigation  to  which 
they  are  fubjefi:. 


UPON 
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UPON  a  cafe  fimilar  to,  and  at  the 
fame  time  diftinguifticd  by,  peculiar 
circumftances  from  thofe  wherein  a 
limitation  to  perfons  of  a  particular 
defcription,  on  a  contingency,  or  at  a 
future  period,  has  been  held  to  veil 
only  in  the  perfons  anfwering  that  de- 
fcription,  at  the  time  of  the  happening 
or  arrival  of  fuch  contingency  or  pe- 
riod, and  upoh  the  words  "  next  of 
"  kindred  in  blood." 


Br  an  indenture  made  previous  to  the  marriage 
of  R.  A.  and  M.  ^.,  a  fum  of  money  vefted 
io   truftecs,    (being  part  of  the  intended 
wife's  fortune,)  was  declared  to  beJn  truft 
after  the  marriage>  that  the  intercft  (hould 
.  be  paid  to  the  faid  R.  A.  and  M.  ^  for 
tbcir  lives,  and  the  life  of  the  furvivor  of 
them ;  and  after  limiting  it  in  trull  for  the 
ifiue  of  the  marriage,  and  in  default  of  fuchi 
liTue  attaining  twenty-one^  it  was  declared  to. 
be  in  truft  for  whom  fhe  ihould  appoint  |. 
jja  default  of.  appoiatmcnt,  to  the  next  of. 
; ,  kindred  in  blood  to  th^  ftid  Af.  ^.,  ia 
^cqual  0iare$«  ,  « 

The 
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The  marriage  took  cfFcft;  there  were  fereral 
children  of  the  marriage,  who  died  infanta, 
and  the  hulband  furvived  his  wife* 


As  Mrs.  A.  herfelf  was  to  have  the  intereft  of 
her  fortune  during  her  life,  and  alfo  the  power 
of  difpofing  of  it  in  default  of  iflTue  of  the  mar- 
mge   attaining  twenty-one,    I   think   it  clear^ 
that  the  limitation  over  in  default  of  fuch  ap- 
pointment cannot  be  confidertd  as  veiling  till 
her  death*     No  period  can  be  affigned  for  that 
purpofe,  between  the  time  of  the  fettlement  and 
her  deceafe  ^  and  if  her  next  of  kin  at  the  time 
of  the  fettlement  had  been  the  objefts,  they  of 
courfe  would  have  been  afcertained.     It  could 
not  be  fuppofed  (he  intended  her  relations  to 
become  entitled  in   her    lifetime^    without   ex- 
prefsly   faying  fo*     Then,  as   to   the  queftion, 
whether  by  next  of  kindred  is  to  be  underftood 
the  perfons  anfwering  that  defcription  at  the  time 
ef  her  deaths  or  at  the  deceafe  of  her  bujband, 
when  the  limitation  it  feems  took  effe^  in  pof- 
fulfion  f  I  rather  think  the  limitation  veiled  at  her 
deaths  when  her  power  of  dijpofition  determined. 
It  was  a  limitation  conjlituted  in  the  room  of  /ucb 
diffofition  bji  her^  and  therefore^  I  conceive,  was 
ij  to 
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ed  take  effcifl  in  intereft  when  ber  power  of  difpo* 
JiHon  thereof  eeajed  to  be  exercifablc ;  and  this 
was  a  rejiinary  interefi  in  the  wife's  own  fortune^ 
rqferved  to  herjelf  and  to  bef  own  family^  (in  de- 
fault of  iffuc  attaining  twenty-oAe) ;  t*hat  is,  to 
\itxifM  quoad  )\tx  power  of  appointitient,  and  to 
her  next  of  kin  in  default  of  Jucb  aff  ointment  \ 
and  to  prevent  a  cbafm  in  the  refer vation  of  fuch 
refiduary  intereft,  I  think  it  is  to  be  confidered 
as  taking  effcA,  oft  ber  deceafe^  in   the  perfons 
fubftituted  in  tbe  fVace  of  ber  appointees ;  which 
Appointees  mud  have  been  afcertained  by  that 
titiie.     Befides,  that  the  intent  of  this  lirpitation 
was  clearly  to  exclude  ber  bufband  in  favour  of  ber 
own  relations ;  and  therefore,  I  apprehend,  was 
to  commence  when  bis  interefi  would  have  taken 
flac^i  if  fuch  an  exclufion  thereof  had  not  been 
pfovidcd  for,  that  is,  at  his  wife's  dcceafe.     All 
thefe  circumftanceSj  I  think,  concur  in  di(lin« 
guiftiih^  this  froni  other  cafes,  wherein  a  linnita- 
tion  to  perfons  of  a  particular  defcription,  on  a 
contingency^  or  at  2l  future  period^  has  been  held 
to  reft  only  in  the  perfons  anfwering  that  de- 
fcription, at  tbe  time  of  tbe  happening  or  arrival 
^f  Jkcb  contingency  or  period.     And   therefore  I 
thoofe  to  tonfider  thi§  lirtiitatlon  to  her  next  of 
kin,  as  vefting  at  the  time  of  ber  deceafe^  fubjeft 
to  her  hol'baad's  life-intereft  in  the  tfuft  riionics. 

Tire  rcmarriing  point  of  inquiry  is,  Who  were 
the  perfons  entitled  under  the  defcription  of  her 
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next  of  kindred  in  blood  at  the  time  of  her  de-* 
ceafe  i  Now,  if  this  dcfcription  of  next  of 
kindred  in  blood  is  definite  and  certain,  and 
clearly  applicable  to  and  defcriptive,  in  its  legal 
fenfe,  of  certain  perfons,  I  fee  no  room  for  re- 
fort  to  any  rule  of  conJlruSiioH  to  explain  or  apply 
them. 

In  wills,  where  the  limitations  are,  by  ge- 
neral and  indefinite  terms,  to  relations  or 
iindredi  fo  as  to  leave  the  perfons  unafcertaih- 
able  from  the  defciption  in  its,  general  unrc- 
drained  fcnle^it  has  been  decided,  that  the  con* 
ftruftion  (hall  be  according  to  the  ftatute  re- 
fpcdiing  the  diftribution  of  inteftates  efFefts, 
and  that  the  words  (hall  apply  and  be  reftrained 
to  the  perfons  who  would  be  capable  of  taking 
under  that  ftatute.  But  here  the  degree  of 
kindred  fccms  to  me,  not  to  be  left  to  conftruc- 
tion,  bur  to  be  afcertained  in  the  limitation  it- 
fclf,  by  the  word  next.  The  words  next  of 
kindred  zxt  not  indefinite,  nor  too  comprehenfivc 
to  admit  of  the  objcfts  being  eafily  afcertained. 
They  cxprcfsly  denote  perfpns  of  a  particular 
legal  defcription,  and  afcertainable  accordingly; 
and  I  fee  nothing  to  imply  a  different  intention 
in  the  application  of  them  in  this  cafe.  I  there- 
fore incline  to  think,  that  the  perfons  who  were^ 
at  the  time  of  the  deceafe  of  Mrs.  ^.,  her  nearefi 
(f  kin  in  blood,  were  the  perfons  entitled  under 
that  limitation,    namely,  Her  filler  B.  C4  and 

her 
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her  brother  D.  E.  j  for  they  were  her  next  of 
kindred^  the  children  of  her  deceafed  brothers 
and  fifters  being  Me  degree  more  remote  than  her 
faid  brother  and  fitter. 

Under  the  ftatutes  of  diftribution^  it  is  true^ 
children  of  deceafed  brothers  and  fitters  of  the 
intettate  are  let  into  ttiares  with  their  uncles 
and  aunts  i  but  that  is  not  in  their  own  ori- 
ginal right  as  next  of  kin,  but  as  reprefenta* 
tives  of  their  parents,  by  the  exprefs  words  of 
the  ftatute.  In  the  prefent  cafe^  no  fucb  re* 
prefentation  is  provided  for ;  and  the  per* 
fons  claioiing  under  the  defcription  of  next  of 
kindred  in  blood,  I  apprehend^  mutt  come  within 
that  defcription^  fince  the  limitation  ftands  ab- 
f9lute  and  definite^  clear  of  any  reference  to  the 
ftftute>  or  CQurfe  of  dittribution>  as  well  as  of 
any  extenfivenefs  in  exprellion^  to  require  any 
refort  of  this  kind>  for  limiting  the  conftruftion. 
If  t  am  right  in  this  opinion^  it  follows,  that 
B.  C.  is  entitled  to  one  nioiety  of  the  money  in 
queftion,  and  the  perfonal  reprefefitatives  of 
b.  E.  to  the  other ;  for  the  limitation  is  to  the 
next  of  kindred  in  equal  ihares. 
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THAT  a  copyhold  cftate,  furrendercd 
to  the  ufe  of  a  mortgagee, "  paffcd  by 
the  will  of  the  mortgagor  made  fubfe- 
quent  to  fuch  mortgage,  but  before 
the  admittance  of  the  mortgagee, 
though  no  furrender  was  made  to  the 
ufe  of  fuch  will. 


This  appears  to  me  a  cale  of  fomc  difficulty, 
^nd  L  zxn  not  ap prifed  of  any  decidon  direftly 
applicable  to  it.  As  to  the  qucftion.  Whether 
the  teftator  had  the  legal  or  equitable  eftate  in 
him  at  the  time  of  the  will?  it  appears  to  me, 
thaiii  iq  ftridlneft,  the  legal  cuftoraary  eftate  was 
then  in  hia>^  a.s  there  had  been  no  admitt^nc^ 
ftf  the  mortgagee  to  tike  it  oiit  of  him  5  for  it 
if  held,  that  until  the  admiflion  of  the  for- 
rcnderee,  the  cftatc  remains  in  the  furrenderor. 
But  ftill  it  was  bound  by  that  furrender,  fo  that 
he  could  not  difpofe  of  it  by  any  fubfequerit 
furrender,  either  to  a  purchafer,  or  to  the  ufe 
of  his  will^  otherwife  than  fubjed  to  the  title 
which  that  furrender  had  paffed  to  the  mort- 
gagee, and  which  became  complete,  by  the  fub- 
fequent  admiffion,  from  the  tinrle  of  that  fur- 
render  itfelf.     Lord  Mansfield^    in  the  cafe  of 
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Ro€  and  Grijffits,  4  Burr.  i95V/.'dwicd  that  the 
furrcndcr  alone  made  no  alteration -Vji  the  cftat^; 
He  held  it  to  be  the  conycyancc"'qJF:lthc  vivner^ 
Jhip  cf  the  ejlate^  and  that  the  adftajftfancc  was 
only,  mere  form  i  that  the  furrcnder  was.-*a  de- 
pofit  in  the  lord's  hands;  that  the  f^njiVwas 
bound  by  the  furrcnder,  and  the  admittance**.rt- 

lated  to  it  j  it  was  the  (hadpw  to  the  fubftantrcc-.- 

''  •  •  • 

That  the  cafe  oi  Benfon  and  Scot^  1  Salk.  iSjfj^/ 
was  dccifivci  and  he  held  the  admittance  l)y ' 
the  lord,  in  that  cafe,  (hould  relate  back  to  the 
time  of  the  furrcnder,  and  was  only  a  comple- 
tion of  it ;  and  that  it  was  within  the  principle 
of  tbofc  cafes,  where  the  whole  of  a  convey- 
ance (hould  be  taken  together,  and  the  fevcral 
parts  of  it  (hould  relate  to  the  principal  part. 

Upon  thefe  grounds,  I  think,  it  may  be  con- 
tended, that,  after  the  admiflion,  the  title  is, 
by  relation,  to  be  conlidcred  as  having  been  in 
the  fame  plight  from  the  time  of  the  furrcnder, 
as  if  the  admittance  had  immediately  followed 
it:  That  the  teftaior  had,  at  the  time  of  his 
will,  no  other  difpofable  intereft  than  a  right 
of  redemption,  which  was  no  more  the  fubjc<^ 
of  a  furrcnder,  than  a  proper  equitable  or  truft 
eftate;  and  that  the  will  operated  upon  fuch 
intereft  accordingly,  without  any  furrcnder  to  the 
ufes  of  it,  as  it  Would  have  done  if  the  admittance 
had  taken  place  immediately  upon  the  furrcnder. 
I  do  not  fee  how  we  are  to  deny  the  ponclufion^ 
m  if 
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jf  we  admit  thc-do^rioe  of  the  furrender  and  ad*^ 
miflion  opccatihg  as  one  complete  conveyance, 
from  the-Uftic  of  the  furrender,  fo  as  to  entitle 
the  furreftdicrec  to  the  cftatc  by  relation  from 
thattinfiii  j  for  when  we  confider  the  furrenderee 
as  coming  in  of  the  legal  eftate  from  that  time, 
we^eannot  confider  both  furrenderor  and  furren- 
Referee  as  feifed  of  the  fame  eft  ate  at  the  fame 
.'time ',  and  when  we  confider  the  mortgagee  as 
entitled  by  relation  from  the  time  of  the  fur- 
render, juft  as  if  the  admittance  had  accompa* 
pied  it,  I  think  we  muft  confider  him  as  holding 
the  lands  from  that  time,  fubjeft  to  his  mort- 
gage, upon  the  fame  truft  as  if  he  had  been  ad- 
mitted at  the  time  of  the  furrender ;  in  which 
cafe,  it  is  clear,  he  would  have  held  it  in  truft, 
for  the  dcvifecs  thereof,  under  the  mortgagor's 
will,  without  any  furrender  to  the  ufe  thereof. 
For  thefc  reafons,  I  incline  to  the  opinion,  that 
the  right  of  redemption  paffed  to  the  teftator's 
widow  by  his  will.  But,  fuppofing  this  opinion 
wrong,  and  that  it  did  not  pafs,  for  want  of  a 
furrender  to  the  ufe  of  the  will,  then,  as  to  the 
queftion.  Whether  a  court  of  equity  would  fup- 
ply  the  want  of  it  in  her  favour  ?  I  rather  think 
it  would  not,  as  the  heir  at  law  appears  to  be 
totally  difinherited;  though  otherwife,  I  fhould 
think,  it  would.    Vide  i  Eq.  Caf.  Jir.  124,  Ro/s 
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THAT  the  fteward  of  a  manor  is  at 
liberty  to  rcfufc  accepting  from  the 
heir  a  furrcndcr  of  a  reverfion,  cxped- 
ant  on  a  tenancy  for  life  in  a  copyhold 
eftate,  until  payment  of  the  fine  due 
by  the  cuftoni  on  the  defceat. 


Jt  feems  agreed,  that  the  admittance  of  a 
copyholder  for  life,  is  the  ^dmjflion  of  tbofe  in 
remainder,  fo  as  to  yeflt  the  eilate,  but  nor  pre* 
judice  the  lord  of  his  fine,  which  he  ought  to 
haye  by  the  cuftom.  Vide  4  Co.  Rep.  12,  23. 
Qo.  Com.  Cop./.  56.  Cro.  Jm.  31.  5  Mod.  306^ 
And  the  fame  doftrine  is  extended  to  the  admit«r 
tance  of  a  termor;  i  Ventf.  160.  i  Mod.  120. 
1  Bulfi.42.  And  it  has  been  held,  that  a  fine 
is  not  due  for  a  remainder,  unlefs  there  is  a 
fpecial  cuilom  for  it;  3  Lev.  308,  309.  And 
that  the  rule  of  the  admittance  of  the  particular 
tenant,  not  prejudicing  the  lord's  fine,  is  to  be 
underftood,  where  fuch  fine  is  due  by  cuftom  for 
the  admittance  to  the  remainder ;  ibid.  It  has 
alfo  been  h^ld,  that  the  lord  may  alfefs  one  fine 

If  4  for 


for  the  particular  eftace^  and  another  for  the  re- 
mainder; but  that  if  a  fine  is  affefled  for  the 
whole  ejiatey  there  is    an   end  of  the  bufinels  i 
though  if  it  be  affefled  oply  for  the.  particular 
efiate^  the  lord  ought  to   have   another.     Vide 
Slackiurne  v., Graves^   i    Fenfr.    260.     1   Mod, 
\o%.  1 20.     From  thcfe.  authorities,  I  infer,  that 
nyhere  there  is  no  Jpecial  cujiom  to  warrant  the 
exaction  of  a  new  Bnej^  on  the  admittance  to  the 
remainder,  and  the  lord  does  not  divide  or  ap- 
portion the  whole  fine  ufually  due  on  the  admif- 
(ion    to   the  whole  fee,    between   the  particular 
cftate  and  the  remainder,  but  takes  the  whole 
cuftomary  alienation  fine  upon  the  admittance  of 
the  particular  tenant,  no  further  fine  is  due  from 
the  pcrfon  in  remainder  on  its  coming  into  pof- 
^  fcflion.      Vide    Barnes   v.  Csrke,    3   Lev.    308". 
Cra.  Eliz.  504,     Nor  do  I   conceive,  that  any 
new  admittance  to  the  remainder  can   be  requi- 
fitc  in  fuch  cafe,  as  it  appears  to  be  of  no  other 
life  than  to  enforce  the  payment  of  a  fine  when 
due.    Vide  Cro.  Jac.  31.     r  Mod.  102.     There- 
fore, if  the  prefcnt  cafe  had  refpcfted  a  tenancy 
for  life,  with  remainder  in  fee  thereon  depend- 
ing,   without   any  apportionment  of  the  whole 
alienation  fine  by  the  lord,  between  the  eftatc 
for  life  and  the  remainder,  or  any  fpccial  cuftom 
requiring  a  new  fine  from  the  remainder-man, 
1  Ihould  bauc  thought  the  admiffion  of  the  te- 
nant ibr  life  a  fufficient  adn^ittamreof  the  remain- 
der-man ;  ai»d;that  the  lord  couid  have  required 

no 
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i|0  ftriher  fine  from,  nor  comfequentiy  admilfion 
of  hidi.    Buc  the  prtfene  appears  not  to  be  the 
cafe  of  a  tenant  for  life  and  rsmain^er-man,  who 
hftve  but  one  eftate  in  law ;  I  underftand  it  to 
be  the  cafe  of  a  devifee^  or  tcnainc  for  Hfe,  and 
the  heir  at  law  entitled  in  reverfion  \  for  tb^  uU 
terior  devife  being  in  fee  to  the  heir,  waBj  I  ap<v 
prehendy  a  nullity ;  and  be  is  entitled  by  de«» 
icent,  and  not  by  the  will :  And»  I  apprehend^ 
the  admiifion  of  the  tenant;  for  life^  is  no  ad* 
miflion  of  the  heir  to  the  reverfion»  to  difapt» 
point  the  lord  of  the  fine  he  may  be  entitled  tjo^ 
on  a  defcent.     Indeed,  the  eftate  for  life,  and 
the   reverfion,   not  being  fevei^al  parts  of  one 
eftate   ariftng  under  the  will,    as  a  parcievlar 
eftate  and  remainder  would  he;   but  the  oM 
being  the  only  eftate  created  by  the  will>  and  the 
ether  part  of  the  old  pre-exifting  eftate,  it  feeoia 
difficult  to  confider  an  adnnilBon  to  the  ^one  a$ 
any  admittance  ac  all  to  the  other.    The  pqvef* 
fion,  indeed,  requires  no  admiflfion  fbr  the  oiere 
purpofe  of  alienation,  bur  only  in  refpeft  of  the 
lord's  fine  due  upon  a  defcent.    Atid  though 
the  heir  is  to  moft  purpoles,  particularly  as  tm 
ftrangers,  tenant   before  admittaoce,   yet  be  \% 
DOC  fo  to  all  purpofe&)   becaufe  till  then  (as 
Lord  Coke  fays)  he  is  not  cctnifdcte  tenant  to 
the  lord,  no  further  forth  than,  the  lard  fleafes  i9 
allow  him  for  bis  tenant.     Vide  Cm.  Omp.  Cop. 
f.  41.     Hence  it  feems  to  follow,  that  the  \md. 
may  (if  hepleafe)  refufe  bis  furreader^  before^ 
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admittance  and  payaient  of  the  fine ;  thotigh^  if 
he  accepts  it^  fuch  furreoder  is  good  %  and  thi^ 
conelufmn  agrees  with  what  Lord  Coh  (in  the 
'  place  I  have  cited)  fays^  that  the  heir,  before 
admittance,  mayfurrender  into  the  hands  of  the 
lord,  to  whofe  ufe  he  plcafes,  Jatisfying  the  lord 
hufine  due  upon  thi  dejcent.  And  this  feems  to 
|)e  the  meaning  of  the  refolution  in  Browne  % 
cafe,  4  Rep.  22.  b.,  that  the  heir  may  furrender 
to  the  ufe  of  another,  before  admittance*  but  not 
to  prejudice  the  lord  of  his  fine  due  by  the 
euftom  upon  the  defcent. 

There   can    be    no  queftion,    that    the   heir 
IS  con^pellable    (if  the   lord    pleafc)    to  come 
tn  and  pay  the  fine  due  on  a  defcent;  and  it 
rs  faid,  that  where  the  lord  is  to  have  a  fine, 
there  muft  be  a  new  admittance;    vide   Moor 
465.      If  fo,  I  fhould  think  the  lord  may  (if 
he  pleafe)  refufe  a  furrender  by  the  heir,  until 
be  has  paid  the  fine  on   the  df^fcent.     Indeed, 
if  he  could  not,  the  lord  might  be  difappointed 
of  his  fine  I  for  after  the  accepting  of  the  fur- 
fender  tendered  by  the  heir,  though   a  condt- 
tionai  one,  and  the  furrenderce's  being  admitted 
on  the  forfeiture  of  the  condition,  whoofcourfe 
could  be  liable  to  only  the  alienation  fine  on 
Aich  an  admiffion,  where  would  be  the  lord's 
reniedy   for  his   fine  upon   the  defcent  ?     And 
though  the  lord  cannot  compel  the  heir  to  come 
in  and  jbe  admitted,  and  pay  his  fine,  during 
.        V    .  .  thp 
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the  life  of  the  tenant  for  life»  yet  if  the  heir  re* 
quire  to  furrender  before,  I  apprehend^  the  lord 
may  rcfufe  accepting  bis  furrender  until  he  pay 
fuch  fine;  for  ocherwife  he  may  be  difappointed 
of  it,  by  accepting  the  furrender  from  the  heir 
to  the  ufe  of  a  ftranger,  who  would  be  entitled 
to  admiiiion  under  it,  (even  though  conditiooalj 
if  forfeited,)  upon  payment  of  ihe  alienation  fine 
only.  It,  therefore,  upon  the  whole^  appears 
to  me,  that  the  fteward  is  juftifiable,  in  the  pre^ 
fent  cafe,  in  refufing  the  furrender  from  the  heir 
of  h;s  reverfioD,  until  he  has  been  admitted,  and 
paid  the  fine  (or  at  leaft  paid  the  fine)  due  *bf 
the  cuftom  on  the  defcent  to  him.  I  conch]ck9 
that  the  fine  paid  by  the  widow,  was  only  in  re^- 
fptGt  of  her  eftate  for  life. 


UPON 
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UPON  the  mode  of  transferring  an  ex- 
ecutory freehold  intercft  in  copyhold 
lands. 


T»  cafe  of  Porter  and  Bradley^  3  term  Rep. 
f43j  I  think>  will  not  admit  of  any  reliance  on 
the  conftruftion  of  the  devife  to  Mrs«  ^.  B.  giv^ 
iog  her  an  eftate-taiK  The  fafer  way  will  be,. to 
confider  it  as  an  eftate  .in  fte»  fubje^l  to  an  ex- 
ecutory devife  over  to  C  B.  in  fee,-  in  the  event 
of  her  fifter's  death  without  leaving  iflue  tbeM 
Irving.  Under  this  view  of  the  cafe,  Mr.  F. 
and  his  faid  wife,  heretofore  J.  B.,  together 
with  her  fifter  C  B.^  may^  by  all  joining  in  a 
conveyance  by  leafe  and  rcleafe,  and  a  fine  of 
the  freehold  part,  malc^sftitle  thereto* 

But  their  power  of  making  a  title  to  the  copy- 
hold is  not  quite  fo  clear,  as  a  furrendcrr  has  been 
thought  not  to  operate  by  cftcppel,  fo  as  to  bind 
a  future  executory  intercft  in  copyholds,  as  a  fine 
does  in  freeholds.  But  I  rather  incline  to  think, 
that  if  Mr.  and  Mrs.  F.  and  her  fifter  all  join 
in  a  contraS  to  convey  the  copyhold  part  of  the 
I  ellitc 


cftate  to  the  purcha&r,  for  an  adequate  valuable 
conQderacion^  and,  in  purfuance  of  that  contraAj 
they  join  in  a  furrender  to  the  ufe  of  the  purchafer 
and  bis  heira,  and  th^n  C.  B.  reteafe.tbe  coiecutory 
iimitatioo,  and  ril  benefit  therecfj  and  all  her 
claim  and  title  under  it,  to  die  fiurehafer^  after 
his/  adnnietance  under  the  furrender^  C.)  B/s  heirs 
will  be  bound,  and  the  purchafer  thereby  acquire 
a  title  to  fuch  copyhold.  This  conclufion  dc« 
pends  on  principles  too  long  to  be  here  detailed  i 
but  fuch  is  the  inclination  of  my  opinion. 


UPON 
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UPON  the  principle  on  which  the  ufuat 
qoalificatidn  of  the  covenants  from  a 
vendor  depends^  and  how  that  prin- 
ciple  applies  to  the  covenant  for  the 
produftton  of  title-deeds* 


TttE  only  difference  in  opinion  upon  this 
cafe  arifes,  I  apprehend,  from  the  retention  by 
Mr.  ^  of  the  deeds  of  conveyance  to  himi 
for  if  thofe  deeds  went  with  the  title  to  the 
prefent  vendee,  1  conceive,  thefrc  could  be  no 
requificion  on  his  part  of  the  covenants  now  in 
queftion« 

Regularly^  a  vendor  who  purchafes  lands  him* 
felf,  with  proper  covenants  from  thofe  who  con* 
▼cy  to  him,  cannot  reafonably  be  required  to 
covenant  further  than  againft  himfelf,  and  thofe 
ctatming  under  him.  This  is  a  practice  founded 
in  reafoo,  where  the  vendee  obtains  the  full  be- 
nefit of  all  the  covenants  in  the  conveyance  to 
the  vendor  to  the  fame  extent  as  his  vendor  has 
them,  by  obtaining  the  poflellion  of  the  deeds 
V.      .   .  containing 
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Containing  thofe  covenants.  When  the  vendor 
has  parted  with  his  means  of  claim  or  remedy 
againft  his  grantor  for  breach  of  his  covenantSj 
and  transferred  them  to  the  purchafer^  by  de* 
livery  of  the  deeds,  and  fuch  vendee  comes  into 
the  vendor's  place  in  that  refpeA^  by  the  acqui* 
Gcion  of  fuch  deeds>  it  would  be  unreafonable 
that  the  vendor  Ihould  make  Umjelf  liable  for 
any  fuch  breach.  He^  by  departing  with  the 
means  of  remedy  or  compenfation^  muft  be  un<« 
derftood  to  have  difcharged  himfdf  from^  and 
the  vendee^  by  accepting  thofe  means,  to  have 
taken  upon  himfclf  the  peril  or  rifle  of  fuch 
breach,  and  the  duty  of  enforcing  its  remedy 
or  compenfacion. 

Bat  this  principle,  I  think,  does  not  apply 
to  thofe  cafes  where  the  vendor  does  not  de- 
part with,  or  the  vendee  acquire  the  deeds 
containing  the  covenants  for  the  tide  againft 
the  a6ls  of  fuch  grantors.  Whilft  the  vend* 
or  retains  in  his  own  hands  the  immediate 
noeans  of  indemnity,  which  he  thought  proper 
to  require  of  his  grantor^  it  ieems  but  reafon* 
able  that  he  ihould  engage  for  the  like  indent* 
nity  to  his  own  vendee,  and  rely  upon  the  m- 
demnity  he  has  retained  for  his  own  counter^ 
iecurity.  It  is  not,  I  think,  fui&ctent  to  fayv 
that  the  covenant  to  produce  his  purchaie«deeds 
will  entitle  the  vendee  to  the  bcqefk  thereof 
when  produced.  Such  covenant  cannot  uifore 
S  the 
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the  {MraduQion  df  f heoii  whidi  may  be  preredtec} 

by  accidental  fbr  which  the  vendor,  in  whole 

cuftody  the  deeds  arc,  ougbc  to  be  the  fuffercr, 

rather  thgn  the  vendee>    wh6,   by  not  having 

fiicii  poiFdBon,  could   not,   in  any  degree^  bel 

aocis&ry  to  the  occafson  of  their  lofs^  or  by  any 

Bieansor  care  have  prevented  it.     There  \tttM 

more  reafoo,   on  the  other  fide,  to  fay,   it  t^ 

i^Qlcnt  for.  the  vendor,  that,  when  called  op« 

oe  by  the  covenants  entered  intft  by  him  to  tbtf 

Vendee  fdr  enjoyment,  C^r*  he  has  his  .remedy 

over  to  the  fame  extent;  upon  his  grantors,  of 

which,    as   he  retains   the    means   in   his  owii 

cuftody,  he  is  bound  to  look  to  the  preferra^ 

lion  of  thofe  means,  and  liable  to  the  refort  to 

and  due  enforcement  of  them,  and  to  bear  the 

((mfequence  of  their  lofs* 

Upon  the  whole,  therefore,  the  prefcnt  cafe  docs 
ftot  appear  to  me  to  fall  within  the  general  rule, 
where  the  vendee  acquires  the  cuftody  or  poffeffion 
of  the  vendor's  purchafe-deedsi  and  that  it  is  but 
reafonable  that  a  vendor,  retaining  in  his  own 
cuftody  the  oaly  means  of  indemnity  againft 
the  ads  of  his  grantors,  fhould  engage  to  in- 
demnify his'veaddc  to  the  like  extent.  He 
cannot^  I  ihink,  fairly  objeft  to  ihis  vendee's 
requiring  ao  indemnity  againft  the  adts  of  thfe 
fame  perion^^  and  to  the  fame  extent  ad  he 
l^oifelf  required;  nor,  whilft  he  retains  the 
mcnqs  of  enforcing  fuch  indemnity^  deny  bis 

reliance 
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feiiance  upoh^  or  rcfufe  to  fuhjeft  hitnfelf  to  A 
refort  to  thofe  means.  Withholding  his  own 
indemnity  from  the  pofTeflion  of  the  vendee,  ic 
is  but  fair  he  fliould  give  him  the  poflcflion  of 
an  equivalent  one,  1  therefore  think  Mr.  ^ 
may  be  required  to  covenant  for  quiet  enjoy- 
ment to  the  extent  required  on  the  part  of  the 
vendee,  fubjeft  to  fuch  a  qualification  as  I  fbali 
afteiwards  mention. 

The  fame  principle,  I  think,  applies  to  the 
covenant  for  the  produdion  of  the  title-deeds; 
Where  a  vendor  retains  to  himfelf  the  title^^ 
deeds,  or  the  means  of  refotting  to  and  obtain* 
ing  their  produdiom>  it  feems  but  reafonablb 
that  ^e  (hould  covenant  for  their  produflion  to 
his  vendee;  for  though  the  deed  itfelf,  contain*- 
ing  the  covenant,  for  produAion  of  them  from 
the  grantors  of  the  vendor,  if  it  extends  to  hii 
aflSgns,  as  ufual,  would,  when  obtained  by  the 
vendee,  I  think,  entitle  him  to  the  benefit  of 
fuch  covenant,  as  well  as  of  the  other  covenant!^ 
extending  to  afligns,  fo  far  as  refpe^ts  the  parts 
purchafed  by  him ;  yet|  to  avoid  all  queftion 
on  this  point,  and  leave  the  ri(k  attending  the 
lofs  of  the  means  of  enforcing  fuch  covenants  on 
the  perfon  retaining  the  cuftody  of  thofe  means, 
I  think,  the  purchafer  may  reafonably  require 
a  covenant  from  the  vendor  for  the  production 
^f  thofe  title-deeds,  to  fucb  an  extent  as  the 

I  covenant 


SI4  Cas^s  and  OPtNfON^. 

covenant    iii  the   vendor's  porchafe-decds   eti-^ 
titled  him  to  the  production  thereof^  unlefs  he 
can  procure  i,  new  covenant  for  that  purpofe 
from  hi^  grantoi-s  to  the  new  purthafer.     If  it  is 
tight   that   a  vendor,   retaining   the  title-deeds 
hinnfelf,  Ihould  covenant  for  their  produ6tion^ 
can  it  be  otherwife,  that  a  vendor  reraining  jrf 
his  own  cuftody  the  mearts  df  obtaining  theif 
prodatSlion,  or  a  compenfation  in  default  there- 
of,   Ihould  covenant   to  produce  them  to    his 
vendee,  in  the  manner^^  and  on  the  terms  upon 
which   he   is  fo  entitled   to  theik'  pHoduftion  ? 
Where  is  the  difference  betwfefcn   the  vendor's 
retaining  the  pofftffion  of  rh«  title-deeds  hurt** 
fclf,  and  his  retaininjg  the  right  and  means  of 
obtaining  that  poflefliOn  on  any  requifitc  occa- 
(ron,  in   refpecfl   to   his   obligation  to   product 
them  on  any  fuch  occafion  to  his  vendee  ?     Or 
why  fliould  he  rcfufe  to  covenant  to  produce 
them  \ti  one  cafe  more  than  in  the  other,  tmiefs 
he  diflrufts  the  means  he  has  retained  for  obtain- 
ing the  prodoflion  of  them  hinafelf  ?     If  he  docs 
fo,  that  becomes  an  additional  reafon  for  ftrU 
further  caution  lA,  and  fecurity  to  his  vendee. 
It  therefore  feertis   to  me  that  the  vendor,  in 
this  cafe,  retaining  his  own  purchafe-deed,  which 
entitles  him  to  the  prodoAion  of  the  feheduled 
title-  deedsj  may  reafonably  be  required  to  entfr 
into  a  fimilar  covenant  for  producing  the  fame 
deeds  to-  his  vendee.  -  But  at  the  fanrc  time  that 

ir 
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itfeem^  reafonable  that  the  veadce  (hould  be  put  as 
nearly  as  poflible  in  the  fame  ftate  of  fccurity  as 
if  the  vendor's  purchafe-deeds  had  gone  with  the 
title,  it  is  equally  fair  that  the  vendor  fhould  not 
fubjed  himfelf  by  his  covenant  farther  than  fecrna 
requifite  to  anfwer  this  end  ^    and   thcrc:fpre,  I 
think,  the  covenants  now  in  queliion  (hould  be 
qualified  by  a  provifo  and  agreement,  including 
a  covenant  on  the  part  of  the  vendee,  ^t  the  end 
of  the  vendor*s  covenants,  that  in  cafe  upon  any 
claim  or  demand  made  by  the  vendee,  his  heirs 
or  affigns,  upon  the  vendor,  his  heirs,  executors, 
adminiftrators,  or  affigns,  under  or  by  virtue  of 
the  covenant  on  the  part  and  behalf  of  the  vendor 
for  quiet  enjoyment,  againft  the  afts  of  Mr.  O. 
and  his  wife,  and  her  anceftors,  or  under  or  by 
virtue  of  the  covenant  entered  into  by  the  vendor 
for  producing  the  title-deeds  comprifcd  in  the 
covenant   entered    into   with   him   by   hisfaid 
grantors,  the  faid  vendor,  his  heirs,  executors^ 
adminiftrators,  or  affigns,  (hall  produce  and  de- 
liver to  the  faid  vendee,  his  heirs  or  affigns,  th^ 
purchafe-deeds  from  his  grantors,  in  order  to 
enable  the  vendee,  his  heirs  or  affigns,  to  avail 
himfelf  of  the  covenants  therein  contained  on 
the  part  oJf  Mr.  O.  and  his  wife  %  and  fhall,  at 
the  cods  and  charges  of  the  vendee,  his  heirs  or 
^Q*ign^>  concur  in  any  deed  or  a£t  that  may  be 
requifite  for  the  enforcing  the  performancp  of 
apy  pf  fgch  covenants,  or  obtaining  thp  pro- 

I  2  dudioa 
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duftion  of  the  faid  title-deeds,  or  any  of  thcnrr|: 
againft  the  faid  O.  and  his  wife,  and  their  repre* 
fentacives  i  or  obtaining  damages,  upon  breach 
of  any  of  the  covenants  contained  in  the  faid 
purchafe- deeds,  from  the  faid  O.  and  his  wife, 
by   any   aftion,    fuit,    or   other   proceeding  or 
means  that  the  vendee,  his  heirs  or  afljgns,  may 
think  proper  for  the  purpofe,  fo  far  as  refpeds 
the  lands  purchafed  by  the  vendee  -,  and  for  in- 
demnifying him,  his  heirs  or  afligns,  in  refpcft 
of  any  fuch  breach  of  thofe  covenants  fo  entered 
into  by  the  faid  O.  j  that  then,  and  in  fuch  cafe, 
the  vendee^  his  heirs  or  affigns,  fhall  not  com- 
mence any  fort  of  aftion,  fuit,  or  other  proceed- 
ing againft  the  vendor,  his  heirs,  executors,  ad- 
miniflrators,    or   afligns,    upon,    under,    or   by 
virtue  of  the  covenant  by  him  entered  into  with 
the  vendee  ftfr  quiet  enjoyment,  as   againft:  the 
ads  of  Mr.  and  Mrs.  O.  or  her  anccftors,  fo  far 
as  it  refpefts  any  fuch  afts  or  deeds  only,  and 
not  the  afts  ot  deeds  of  the  vendor,  or  thofe 
claiming   under   him,  or  upon,   under,    or  by 
virtue  of    the   covenant   entered   into    by    the 
vendor   for   the  production   of    the  title-deeds 
covenanted  to  be  produced  by  his  grantor;  and 
that  the  vendor,  hrs   heirs,   executors,  admini- 
fixators,  or  aflTigns,  fhall  not,  iti  an^  fuch  cafe, 
be  liable  to  any  lofs,  cofts,  chafges,  damages,, 
or   cxpcnces,  for  or  in  refpcft  of  arty  adls  Or 
deeds  of  Mr.  O.  or  his  tvife,  or  her  anceftors  -, 

or 
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or  for  or  in  rcfpcft  of  the  non-produftion  of  the 
title-deeds  fpecificrd  in  the  covenant  from  Mr.  O. 
and  his  wife,  or  for  any  breach  of  the  covenants 
entered  into  by  the  vendor  in  thofc  refpefts  only. 
A  qualification^  by  an  agreement  of  the  above 
nature^  I  conceive,  will  remove  every  reafonable 
-objeftion^  on  the  part  of  the  vendor,  to  the 
covenants  now  requiriBd  on  the  p^rt  of  the 
ycpdee. 


13  UPON 
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UPON  the  general  qualification  of 
covenants  in  purchafe-deeds. — The 
praflice  ftatfed— And  what  may  be 
required  by  tht  vendee  on  a  ne^ 
dcfcription  of  the  parcels,  though 
there  be  no  doubt  as  to  their  identity. 


It  appears  to  have  been  a  general  pradlice, 
of  long  (landing,  among  the  firft  conveyancers, 
that  a  vendor  who  purchafed  the  eftate  himfelf, 
fhould  covenant  only  againft  his  own  afts ;  be- 
caufe  his  vendee  may  have  the  benefit  of  the 
covenants  from  the  pcrfon  of  whom  fuch  vendor 
himfelf  purchafed  the  eftate,  and  nothing  re- 
mains but  his  own  intermediate  afts  to  be  the 
fubje£):  of  further  covenant  s  and  this  I  confider 
to  be  the  general  rule,  wherever  the  eftate  is 
fatisfaftorily  deduced  into  the  vendor,  and  the 
identity  of  the  eftate  is  out  of  doubt.  If,  there- 
fore, the  vendees  are,  in  the  prefent  cafe,  fatif- 
fied  with  the  deduftion  of  the  title  into  the  laft 
vendor,  of  the  lands,  and  tithes  purchafed  by 
them,  and  that  Mr.  X.'s  purchafe  and  convey, 
ance  clearly  included,  and  was  proper  to  pafs 
them,  it  feems  to  me,  that  they  fliould  conform 

to 
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^  the  general  .prjsidtke  in  fuch  c^Ci^s,  and  bye 
iaci&Bed  wiih  xb^  Wu^l  cov^pancs  from  Mr.  X# 
ihat  for  and  i)ipcwichftanding  any  aff,  &c.    ^ 
hmj/slf^  tve  is^feifed  in  fee, .  ha,s  a  right  to  convey, 
^dfor  quiet  enj(iyaieai:  agmnft  bimjdf  and  all 
claiming  under  him,  aad^  for  further  aflurancea 
/rom  himfelf,  ^nd  ail  claiming  under  him.     But 
if  there  is  *any  dqubt  refpe^ing  the   title  of 
*Mr.  X.  himfdf,  or  the  identity  of  the  lands  anfl 
"tithes,  as   part  of  tkofe  purcbafed  of  Mr.  ^, 
4hen«  I  conceive,  the  cafe  is  out  of  the  connniQa 
-rule  I  have  mencioned ;  and  the  vendor  ought 
xo  0QvtTi2int  generality  for  wantof  ihewing  a  titlcit 
'iAdependent  of  thofe  covenants,  on  a  purchale 
in  which  the  covenants  extend  (o  the  lands  and 
tithes  offered  to  fale  by  him;  bgt^  1  underftand, 
vthat   akhough   tJie   vendues   have  no  reafon  to 
doubt  the  fu&iency  <>f  the  tick,  or  the  identity 
lof  the  eftates,  yet  fu<;h  identity  wiJI  not  appear 
iOn  the  face  of  the  conveyances  to  them,^  ia 
which  the  lands  oiuft;  be  feverally  alcertained  l^y 
particular  defcriptions,  not  noticed  in  the  ge- 
neral conveyance  from  the  laft  vendor*     This 
circtiaiftance,  I  think,  warrants  the  vendees  4^ 
requiring  fomethiqg  more  than  the  ufual  cove- 
nants, becaufe  it  may  put  them  to  confiderabJe 
difficulty  in. proving  the  identity  of  the  eftat^s, 
which  will  be  requisite  to  their  availing  them- 
felves  of  the  covenants  from   the  laft  vendor. 
I,  therefore,  think,  they  are  entitled  to  a  co- 
venajQt  that  ihall  juft  meet  this  difficulty,  and 
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no  more;  that  is,  the  vendor  fhould  covenant 
with  them  rcfpefikivcly,  that  the  eftates  con-r 
veyed  to  them  refpeftivcly,  arc  part  of  the 
cftaces  purchafed  by,  and  conveyed  to  him  by 
the  cofvveyance  from  Mr.  T.  The  parcel 
arfter  being  particularly  defcribed,  may  be  men- 
tioned to  be  part  of  the  eftate  fo  purchafed  of, 
and  conveyed  by  Mr.  T.^  and  Mri  X  may 
covenant  they  arc  fo.  This,  fo  far  as  a  cove- 
nant can  go,  will  fupply  the  inconvenience 
■arifing  from  the  difference  of  defcription,  and 
fubjeft  the  vendo(:  and  his  reprefentatives  to 
prove  the  identity^  or  make  compenfation  for 
the  dcfeft  of  fuch  proof,  which  is  all  that,  I 
think,  the  vendees  arc  entitled  to;  for,  admit- 
ting the  identity  of  the  cftates,  I  conceive,  they 
are  entitled  to  the  benefit  of  the  laft  vendor's 
covenants,  to  the  extent  of  their  refpeftivc 
purchafes.  The  doubt  of  the  identity,  from 
the  variance  of  defcription,  is  the  only  ground 
for  requiring  any  more  than  the  ufual  cove- 
nants. It  therefore  warrants  a  covenaat 
againft  this  doubt,  and  that,  I  conceive,  is  all 
it  docS  warrant.  As  to  the  circumftance  of  the 
title-deeds  remaining  in  the  hands  of  the  ven.dor, 
that  is  to  be  remedied,  fo  far  as  the  thing  ad- 
mits of.it,  by  his  covenant  for  producing 
|hem. 


THAT 
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THAT  where  a  power  of  falc  or  mort« 
gage  is  confinecl  to  fo  much  as  the 
perfonal  eftace  falls  ihort  in  the  pay« 
ment  of  legacies,  the  fandion  of  a 
decree  is  requifice  in  general,  for  the 
fccurity  of  a  purcbafcr  or  mortgagee* 

4y  by  will,  devifed  his  cftates  at  X.  to  B.  B. 
for  life,  remainder  to  his  firft.and  other 
fons  in  tail,  i-eipainder  to  B.  B.  in  fee» 
charged,  notwithftanding,  with  payoient  of 
feveral  pecuniary  legacies,  or  fo  much  of 
them  as  his  perfonal  and  executory  eftatc 
^ould  fall  fhort  of  paying. 


I  H4VB  perufed  the  annexed  copy  of  Mr.  ji*% 
will,  and  am  of  opinion,  that  B^  B.  cannot  make 
a  good  title  to  a  mortgagee  for  any  greater  eftate 
than  his  own  life.  I  conceive  the  money  for 
payment  of  the  legacies  ought  to  be  raifed  by 
a  fale  or  mortgage  of  a  competent  part  of  the 
lands  charged,  under  the  decree  of  a  court  of 
l^quity  i  and  that  a  mortgagee  or  purchafer 
lyould  not  be  fafc  without  luch  dircftion.  In- 
♦  4  deed. 
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deed,  if  there  had  been  a  truft-term  limited  to 
truftces  exprefsly  for  raifing  the  money  by  fale 
<w  iriortgage,  I  fliould  ftiH  have  thought  the 
fandton  of  a  court  of  equity  requidce  to  the 
fecurity  of  a  mortgagee  or  purchafcrj  for  the 
tharge  is  limtted  to  fo  much  on}y  as  the  perfonal 
tfiate  falh  Jbort  of  faying.  A  rhortgagec  or  pur- 
chafer,  therefore,  would  be  bound  to  fee  that  he 
advanced  no  more.  And  this,  I  think,  could  not 
be  authen^caUy.afcertaincd  againft  the  iflue  of 
£.  jB.>  but  ^^  accounts,  to  be  paffed  before  a 
iDafter,  ^  the  quantum  and  application  of  the 
ipkcrfonal  cftfUe,  and  the  'deficiency  for  payment 
lof  the  l^gicies.  I  think  the  legatees  fliould  file 
.a  bill  againft  ;the  devifees  of  the  real  cftaie, 
making  the  executor  and  heir  at  law  parties  for 
cftablifhing  the  will  \  and  that  their  legacies,  or 
fo  much  thereof  as  the  perfonal  eftate  fliall  be 
found  infulBcient  to  anfiircr,  may  be  decreed  to 
be  raifed  by  a  fale  or  mortgage  of  a  competent 
part  of  the  eftate,  purfuant  to  the  charge  im- 
pofed  by  tht  will*.    As  to  interdft,  J  conceive, 

the 


*  The  folk)wing  obfcrvationsfc were  delivered  by. the 
Author  in  a  fiibfcqaent  -  Opinion  on  a  fioiilar 
poiot: 

When  the  purchafcr  can  be  otherwife  fatisfied  of  the 
•application  of  the  perfonal  eilate,  and  of  a  deficiency 

thereof 
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the  legatees  will  be  entitled  to  intertft  for 
their  legacies,  from  the  t?mes  thcfy  rcfpec* 
tively  became  "payable  ;  and,  I  tather  think, 
rliat  fuch  tntereft  ivill  be  at  the  rate  of  sLper 
tent,  fo  far  as  the  legacies  ihall  come  out 
of  the  pcrfonal  cftate,  and  at  4/.  per  cent. 
fo .  far  as  they  are  payable  out  of  the  real 
cftate.  Vide  3  Atk.  402.  i  Ve%.  171.  277., 
where  this  diJR:indion  is  laid  down^  though,  in 


thereof  far  exceeding  th^  valae  of  the  cftate  fold  to  bioiy 
and  adually  pays  hi»  money  to  a  creditor  and  mortgagee 
of  the  eftates  charged,  and  that  only  in  part  of  the  debt 
due  on  the  mortgage,  1  cannot  faj^  a  decree  is  neceflary 
to  his  title.     And,  therefore,  in  the  prefent  cafe,  if  the 
accounts  and  vouchers  verifying  in  general  the  fa<9s  above 
fiated,  refpeding  the  amount  and  application  of  the  per- 
fonal  eilate,  and  of  the  real  eftate  already  fold,  and  the 
amount  of  the  fubfifting  debts,  are  produced,  and  Mr.  Jt. 
and  his  two  fons  will  join  in  a  conveyance,  containing  a 
recital  of  the  above  fiated  fads,  in  a  general  way,  and 
eiKer  into  a  covenant  with  the  purchafer,  that  the  fub* 
fiance   of  that  recital   is  true,  and  to. produce  the  ac- 
counts and  vouchers  themfelves  to  the  purchafer,  and  his 
heirs,  when  occafion  may  require  it,  for  the  manifefi* 
ing    his    title,    1    conceive,    the    purchafer  may  fafely 
proceed   in  the  completion  of  the  purchaft  without  a 
decree, 

fooie 
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Ibme  cafes^  higher  intereft  has  been  allowed^ 
even  on  legacies  charged  on  real  eftate.  But 
th^  Court  will  afcertain  the  race  of  intercft^ 
when  it  direds  the  r^ifing  and  paymeAC  pf  tb^ 
Icgacle?^ 


THAT 


I 
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THAT  a  dcvife  may  take  efFcft,  not- 
withftanding  a  partial  crrx}r  in  the  dc- 
fcription  of  the  devifccs,  if  they  be 
otherwife  afcertainable. 


Though  there  were  no  perfons  to  anfwcr  the 
whole  of  the  defcription  in  the  executory  dcvife 
to  y/.  B.  and  C.  JV.,  bccaufe  thofe  perfons  were 
tiot  granJaugbiers  of  the  teftator,  yet,  I  think, 
no   one  can  doubt  that  they   were  the  ferJon$ 
meant  by  the  teftator.     They  are  properly  dc- 
fcribcd  by  their  reJpeSlive  names  i  and  the  teftator 
could   not  mean   grandaughtcrs,  when   he  had 
none^  but  muft  have  meant  thofe  nieces  whom 
he  mentions  by  their  names.     If  the  defcription, 
upon  the  whole,  leaves  no  doubt  as  to  the  per- 
fons intended  by  the  teftator,  it  fecms  fufEqient 
to  entitle  them  5    for,  nihil  facit  error  Hominis^ 
turn  de  corpore  conftat.     It  feems,  by  the  Civil 
Law,  a  dcvife  by  a  wrong  defcription,  if  the 
miftake  appears  fo  that  the  teftator's  intention 
can  be  known,  will  be  good ;  and  fo  a  defcrip- 
tion of   a  devife,  erroneous  in  part^  does  not 
avoid  the  difpofition,  if  fuch  devifce  is  otherwife 

afcertainable^* 
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Mjcertaifiable.     A  dcvifc  by  a  grandfather  to  his 
daughter's  Jon t  by  the  name  o(  bis  /ohj  was  held 
goody  per  Newdig.  J.  2  Sid.  149.     And  fo  was 
a  devife    to   WilU^qOy    elded   fon   of   Charles^ 
though  fuch  eldcft  fon*s  name  was  not  TVilliamy 
hut  Andrew.    Vide  Finch:  Rdf.  403.     And  a  de- 
vife to  the  mayor,  chamberlain,  and  governors 
of  the  hofpital  of  Saint  Bartholomew,  was  good, 
though  that  was  not  their  name  of  incorporation. 
All  thefe  cafes,  (and  fome  others  that  might  be 
cited,)    feem  to  depend  on  the  perfon*s   being 
afcertained  by  other  circumjiancesy  or  parts  of  the 
defcription,  when   that  part  of  thp  dcfcription 
which  does  not  apply  was  ckarly  ?  miftakey  and 
not  intended  to  dcpote  or  annex  tq  the  p^rfon  of 
the  devifee  any  qgallty,  circumftaoce,  or  reftric- 
tion,  as   an  intended  requifite  to  his   taking  the 
cftate ;  and  then,  as  it  can  .only  be  confidercd 
^s  an  intended  further  defcription  of  the  perfon 
afccrtainablc  without  it,  we  may  fairly  deem   it 
furplufage.     It  would  be  ftrange  to  conftrue   ix 
as  fubvcrting  or  vitiating  the  very  defcription  it 
was   meant   to  aid,   and  render  more  explicit. 
Now,    in  the  prefent  cafe,   as  the  word  gran- 
daughters  cannot  be  confidered  as  intended  tp 
defcribe  ferfpns  fo  reUted  to  the  teftator,  or  as 
an  intended  quality,  circumft^iace,  or  reftridtion 
of  defcription  requifite  to  entitle  the  devifces, 
when   the  teftator  had  no  zrandaugbter  at  all : 
and,  as  the  reft  of  the  defcription,    abftrafkcd 
from  that^  applies  to  and  afccrtains  by  name, 

,    perfons 
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perfons  who  were  the  teftator*s  nieces,  I  con- 
ceive, that  the  defcription   of  grandaugbfers   is 
clearly  a  miftake  for  nieces  j  and  the  perfons  in- 
tendecl  are  afcertained,  independent  of  it^  by  his 
naming   the  perfons  who  were  bis  nieces.      I^ 
therefore,  apprehend^  that  the  devife  was  good 
to  his  nieces  named  therein,  with  the  miftakcn 
addition  of  grandaughters  inftead  of  nieces,^  as 
it  would  have   been  if  the  word  grandaughtcrs 
had  been  omitted.     It  is  clear  the  teftator  could 
not  mean  grandaughtersy  when  he  had  none;  it 
feems  equally  clear,  that  he  intended  the  two 
perfons  he  has  dcfcribcd  by  their  names. 


THAT 


lit  CAit^  and  0Pim6mi, 


THAT  a  dcvifc  to  the  heir  and  ari'* 
othcr>  as  tenants  in  connmon^  will  noc 
prevent  the  heir's  taking  his  moiety 
by  defcent. 


Upon  recollcfting  the  cafe  on  Mrs.F.VwHI, 
lately  laid  before  me  by  Mr.  PT.^  it  now  ftrikes 
me,  that  the  opinion  I  delivered  upon  it  is,  in 
one  parr,  not  well-founded  j  and,  though  I  have 
not  the  cafe,  nor  a  copy  of  it,  by  me,  my  me- 
mory fupplies  me  with  all  that  is  neceffary  to 
enable  me  to  make  what^  I  thiok^  the  requifite 
corredion. 

The  devife  by  Mrs.  F.  to  her  two  fons,  if  I 
remember  right,  was  under  a  power  in  her 
marriage-fettlement.  Now,  regularly,  whoever 
takes  under  an  execution  of  a  power  contained 
in  any  conveyance  or  fettlement^  takes  under  fuch 
conveyance  or  Jettlement  itjelf\  and,  if  this  rule 
extended  to  the  prefent  cafe,  both  the  fons 
mud  have  taken  as  under  the  fettlement,  and 
confeqgently  by  purcba/ei  in  which  cafe,  their 
bcirs>  ex  parte  paterna^  would  have  been  clearly 
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^fiirirle^  ro  the  whole.  But  the  nilc,  5t  feemi^ 
dMs  isdt  hoid  in  a  devife,  und^r  fu<5h  la  jJowtt-^ 
to  the  heir  at  hw  d€  the  party  ^executing  k, 
where  fuch  heir  would  iiave  taken  the /ameeftate 
by  defctnt  from  that  perfon  in  default  of  execu- 
tion'df  the  power.  Vide  Hurft  v.  fhe  EM  cf 
Winchelfeay  1  hlaek.  Rep.  187.  For  thcr^,  ac- 
cording to  the  common  rule  in  rcfpedt  to  de- 
vifes  to  an  heir  at  law,  fuch  heir  Ihall  be  Jn  by 
dcfcent,  ^nd  not  by  pur<fhafe. 

This  confidcration  only  ^fFcdls  the  moiety  of 
the  xldcft  fon;  for,  as  'to  that  dcvifcd  to  the 
youngeft,  he  could  not  take  jt  othcrwifc  than  by 
purchafCy  as  he  was  not  heir  of  the  tcftatrix ;  and, 
as  he  rook  by  purchafc,  his  (hare  of  courfe  de- 
fcended,  either  immediately  from  himfelf,  or  iwlr-. 
diately  through  his  brother,  (if  his  brother  fur- 
vived  him,)  to  his  heir  ex  parte  patema:  And, 
therefore,  I  think  it  clear,  that  the  heir  of  the 
fon,  on  the  part  of  Mr.  F.  their  father ^  is  en- 
titled to  this  moiety.  But,  as  to  the  other 
moiety  devifcd  to  the  eldcft  fon,  it  renrains  to  be 
inquired.  How  the  lands  were  limited  by  the 
fcttlement,  in  default  of  appointment  by  Mrs.  F.  9 
which,  I  believe,  did  not  appear  by  the  cafe 
ftated.  If  they  were  not  limited  to  h^r  in  fee, 
fo  that*  her  cldeft  fon  would  not  have  taken  if 
there  h^d  been  no  will,  then,  I  conceive,  he 
took  as  under  the  fcttlement,  by  virtue  of  the 
execution  of  the  power  contained  therein;  for 

K  hf 


f  1  JO  Casbs  Md  OpiNioirs. 

he  could    not,  in  that   cafe,- tak^  by  defcenti 
^  and  then^  as  he  took  by  purcha/e^  his  moiety  alfo 
defcended  to  his  heir  ex  parte  paternai  and  then 
the  title  to  the  whole  will  (land  as  fuppofed  in 
my  forncier  opinion.     But  if  the  lands  were,  by 
'  the.  Jettlementy  limited  to  Mrs.  F.  in  fee,  in  de- 
fault  of  appointment^    fo  that  her  eldeft  fon 
would  have  taken  as  heir,  if  (he  had  not  executed 
her  power,  then,  I  conceive,  under  the  authority 
of  the  cafe  above  cited,  he  took  by  dejcent,  and 
not  by  the  will;  unlefs  a  devife  to  an  heir  at  law, 
and  another  z^tenanUs  in  common,  prevents  the  de* 
/cent  as  to  the  moiety  devifcd  to  fuch  heir,  and 
makes  him  take  by  purchafe  under. the  will. 

Now,,  r believe,  in  my  former  opinion,  I  fup- 
.  pofed  this  cifcumftance  of  the  tenancy  in  common 
to  be  an  obftacle  to  his  taking  by  defcent^  and  that, 
,  to  do.  fo,  he  muft  have  taken  Jolely  as  his  mother 
held  it.  But  this  latter  propofition  is  certainly 
wrong;  for,  fuppofe  a  teftator  devifes  a  moiety, 
or  any  ott)ef  undivided  (hare  of  his  real  eflate  to  a 
flr^nger,  making  no  difpofition  at  all  of  the  re- 

-  maining  undivided  (hare,  fuch; remaining  (hare 
will  of  courfe  defcend  to  his  heir  at  law,  and  he 
muft  hold  it  in  common  with,  the  devifee  of  the 
undivided  {hare  devifed.  It  is  clear,  therefore, 
that  an  heir  may  take  by  dejcent,  as  tenant  in 
common  with  a  devifee,  an  undivided  part  of  the 

^  cftate,  which  his  anCeftor  was  Jolely  Jeized  of\ 

-  and  it  appears  to  ifle  to  be  immaterial,  whether 

the 
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the  fharc  he  fo.  takes  is  expre/sly  devifed  to  him, 
or  left  unnoticed  by  the  will  i  for,  if  exprcfsly 
devifed,  he  talces  it  in  common,  and,  if  not  no- 
.ticcd,  he  takes  it  in  the  Jame  manner  \  and  a  dcr 
vile  to  two  or  more  as  tenants  in  common,  is  in 
efFeft  a  devife  of  one  undivided  part  to  one,  and 
of  another  undivided  fart  to  the  'other ;  fo  that 
under  fuch  a  devife  to  an  heir  and  anoth^f  as 
tenants  in  common^  the  heir  takes  as  if  one'  undi^ 
divided  moiety  wext  devifed  to  the  other^  and  the 
refjdue  to  hinfifclf ;  that  is,  in  the  fame  manner 
as  if  no  difpofitiori  at  aH'of  foch  refidue'  had 
been  expreffcd  In  the  will^  in  which  cafe  hb 
would  have  taken  by  defceht ;  and  therefore, 
the  fame  cftate  being  devifed  to  him  in  fuch'  re- 
Gdue  as  he  would  have  taken  by  dcfcent,  I 
think,  the  general  rule,  refpefting  devifcs  to  an 
heir,  extends  to  it. 

It  has  indeed  been  held,  that  a  devife  to  the 
heir  and  another,  makes  the  heir  a  purchafer; 
but  that  feems  to  be  on  account  of  the  joint 
tenancy  and  benefit  oi Jurvivorjhip  to  the  ftranger. 
And  it  appears,  that  under  a  devife  to  two  co- 
heirs, they  take  as  joint-tenants  by  the  will,  and 
not  by  de/centi  and  fo  in  a  devife  to  them  in 
common,  they  take  as  tenants  in  common,  and  not 
by  defcent.  But,  it  is  evident,  under  cither  of 
ihcfe  tenures,  they  take  every  fart  of  the  land 
devifed  ia  a  different  manner  than  by  dejcent  \ 
whereas,  in  the  cafe  of  a  devife  to  the  heir  and 
K  2  another^ 
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anoibeTy  as  tenanPs  in  common^  the  heir  feems  to 
take  the  part  devifed  to  him,  juft  in  the  fame 
manner  as  if  it  had  been  left  to  defcend  to  him. 
I  therefore,  upon  this  confideration  of  the 
point,  am  of  opinion,  that  the  devife  being  to 
the  two  fonSf  as  tenants  in  common,  was  no 
obftacle  to  the  eldefl:  taking  his  moiety  by  de- 
/cent  i  and  confequently,  that  if  the  lands  were 
fettled  on  his  mother  in  fee,  fo  as  to  defcend 
from  her  to  him,  in  default  of  appointment,  he 
took  his  moiety  by  dejcent,  ahd  hot  by  the  will 
or  fettlement;  and,  in  that  cafe,  his  heir  e^ 
parte  materna  will  be  entitled  to  his  faid 
moiety. 


THAT 
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THAT  a  fec.finjpk  will  pafs  under 
the  following  devife,  though  there  be 
no  words  of  limitation  of  the  inherit* 
ance. 


Ay  by  will,  fays,  *'  I  give  to  my  nephew  5., 
"  fon  of  C,  all  niy  nnefiuage  or  tenement 
•'  in  Dm  to  him  and  his  heirs  for  ever; 
'^  but  if  the  faid  B.  (hould  happen  to  die 
**  without  heirs,  then  my  will  is,  that  the 
^'  melTuage  {hall  return  to  my  legatees  then 

living,    to  be  divided  by  equal   (harei 

amongft  them.'* 


cc 

€€ 


The  firft  limitation  fo  B.,  and  bis  heirs  far  ever^ 
would  clearly  have  given  him  thtfee-Jimfle,  had 
thedevife  rcfted  there;  but  the  fubfequent  limit- 
ation over,  on  his  dying  without  hilrSy  being  to 
ptrfons  who  muft  fall  within  the  line  of  collateral 
heirs  J  and  while  any  of  them  exifted,  thedevifee  B. 
CQuld  not  die  without  heirs,  I  conceive  manife(l:> 
that  by  heirs,  in  the  firft  devife,  the  tcftator 
K  3  meant 
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*  meant  liffeal  heirs ;  that  is,  heirs  of  the  body  of 
B.i  and  confequently  reduced  the  Brll  limitation 
to  an  eflate  tail,  as  in  the  cafes  of  Tyte  v.  PFillis, 
CaJ.  temp.  Ifali.  i.  Morgan  fc?  Uxor  v. -Griffiths, 
Cowp.  Rep.  234.  I  therefore  am  of  opinion, 
that  the  will,  as  above  ftated,  operated  as  a  de- 
vife  to  B.  in  tail,  with  remainder  to  the  legatees, 
(that  is,  the  teftator's  grandchildren,  who  were 
fuch  legatees,)  living  at  5.'s  deceafe,  equally 
amongft  them  :  Rut,  there  being  no  words  of 
limitation  of  the  inheritance  to  Juch  devijesy  the 
doubt  arifes,  whether  they  took  the  fee^  or  only 
cftates/^r  their  lives. 

In  general,  a  devife,  without  words  of  limita- 
tion,  gives  only  an  ejiate  for  life  j  and  the  cur- 
rent of  authorities  for  this  point  is  fo  ftrong, 
(vide  I  Vern.  65.  i  Vez.  227.  Right  v.  Side- 
iotham,  Dougl.  Rep.  730.,  and  the  cafes  there 
cited,)  that  I  (hould  have  inclined  to  that  op» 
nion  here,  and  that  the  revcrfion  expedlant 
thereon  dcfcended  to  the  heir  at  law  of  the 
teftator,  but  for  the  cafe  of  Oates  v.  Brydon, 
3  Burr.  1895.,  where,  upon  a  devife  of  an  houfc 
and  ftable,  after  two  lives,  to  the  children  of  the 
tejiatrix's  coujins  T.  and  S.,  or  Juch  of  them  as 
Jhould  be  then  livings  fhare  and  fhare  alike,  to  be 
divided  amongjl  them,  it  was  iicld,  that  they  took 
the  fee,  and  that  the  direftion,  that  the  houfc 
and  ftable  fhould  be  divided  amongft  the  children, 
imported,  that  they  muft  be  fold,  and  the  produce 

divided'. 
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divided 'i  which  authority  fccms  to  apply  to  the 
prcfcnt  cafe. 

It  IS  true,  there  were  two  preceding  exprefs 

eftates  for  lifcy  in  that  cafe,  which  afforded  an 

j        inference,  that  where  there  was  no  exprefs  limita" 

I        tion,  a  greater  eftate  was  intended ;  and  here  the 

dtredlion,  that  the  eftate  fhould  return,  that  is, 

reverty  may  poflibly,  to  effe£luate  the  apparent 

intent,  be  conftrued  as  tantamount  to  a  devife 

of  the  reverfioHy  which,  I  conceive,  would  have 

carried  the  whole  fee.    For  this  reafon,  and  upon 

the  authority  of  the  cafe  I  have  cited,  I  rather 

I        choofe  to  incline  to  the  opinion,  that  the  faid 

I         grandchildren  living  at  the  death  of  B.  may  be 

I         conftrued  to  be  entitled  to  the  fee  equally,  as 

tenants  in  common. 


K4  THAT 
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THAT  a  fcc-fimplc'will'  pafs  by  co&- 
ftniftion  under  the  following  will : 

4*  B.y  by  will,  fays,  "  And  for  my  eftate,  which 
**  God  hath  endowed  me  with,  I  give  and 
<^.  difpofe  thereof  in  manner  following : 
<^  I  give,  devife,  and  bequeath  my  houfe 
<^  and  premifes  at  C.  unto  my  fifter  D., 
^<  for  and  during  the  term  of  her  natural 
"  Mfc  only;  and  from  and  after  her  de- 
•*  ceafe,  I  give,  devife,  and  bequeath  the 
•«  fame,  and  every  part  thereof,  unto  M.  E.; 
*^  but  in  cafe  the  faid  Af.  £.  fhould  die 
*'  before  my  faid  fifter,  then  I  give,  devife, 
"  and  bequeath  the  fame,  and  every  part 
'  **  thereof,  unto  his  eldeft  daughter  F.,  and 
*'  her  heirs  and  affigns  for  ever."  And, 
after  giving  feveral  pecuniary  legacies,  (he 
fays,  "  The  refidue  and  remainder  of  nrty 
**  cftate,  real  and  peifonal,  of  what  nature 
**  or  kind  foever,  I  give,  devife,  and  bc- 
*'  queath  to  my  faid  fifter  D." 

Mrs.  D.y  who  was  heir  at  law  of  the  teftatrix, 
died,  leaving  Mr.  E.  living. 


The 
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Thb  effcft  pf  the  dcvife  in  queftion,  for  want 
of  words  limiting  the  inheritance,  muft  depend 
entirely  on  conftrodion,   founded  on   the   ap- 
parent  intent  of  the  te(tairi»,  to   be  colledted 
from    other  expreffions   or  difpofitions    in   the 
willy  to  pa(is  the  fee  to  the  devifee;  and  con- 
fequently  the  cafe,  will  not  admit  of  any  decifive 
anfwer.      But,  I    incline  to   the  opinion^   that 
Mr.  E.  took  the  fee  under  the  devife  in  quef- 
tion ;    for  which  opinion  there   appears  to  me 
to  be  four  concurrent  grounds,  on  the  face  of 
the    will   itfclf:    ift.   The   ificrodudory   claufe, 
exprefling  a  difpofitioa  of  all  the  eftate  which 
the   teftatrix  was  endowed  with,  and  therefore 
losing  to  fuch  a  conftrudion  of  the  following 
p;irticular  devifes  as  (bould  anfwer  that  intent. 
2dly,    The   limitation   to  the  devifce  for  lifcy 
who  was  heir  at  law,  being  exprefsly  to  her  for 
life  ONLY,    which  amounted   to  a   negative  on 
her  taking  more,  and  (hews,  at  the  fame  time^ 
that  the  teftatrix  knew  how  to  limit  an  eftate 
for  life,  and  exprcfsly   confined  the  devife  to 
fuch  limits,  where  (he  intended  no  more.     3dly, 
The  devife  over  to  Mr.  E^%  daughter  in  fee^  in 
the  event   of  his  dying  in  the  lifetime  of  the 

fitter. 
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fifter,    which  is   an   exprefs  difpoficion  of  the 
whole  fee y    after  the  deceafe   of  the   teftatrix's 
fitter,  if  Mr.£.  died  in  fuch  fitter's  lifetime; 
and  being,  at  the  fame  time,  an  alternative  or 
fubftitutionary  devife,  for  and  in  the  place  of 
that  which  preceded,  may  be  confidered  as  the 
ruk  for  afcertaining  the  conftrudive  limits  of 
that  in  place  of  which  it  was  to  take  effedt. 
Befides,  that  if  the  teftatrix  be  confidered  as  not 
intending  more  than  an  ettate  for  life  to  Mn  £•> 
it  would  have  been  immaterial  whether  he  died 
in  the  lifetime  of  her  fitter  or  not.     4thly,  The 
refidue  oi  the  real  and  perfonal  ettate  is  given 
to  the  fitter,  the  firtt  devi/ee  for  life^  which,  if 
Mr.  JE.  were  not  to  have  taken  the  fee,  in  the 
event  of  his  furviving  the  teftatrix's  fitter,  would 
have  been  inconfittent  with  the  firtt  devife  to 
her  for  life  only  ;'  becaufe,  under  fuch  a  con- 
ftrudion,  the  remainder  or  reverfion  being  un- 
difpofed  of,  in  that  event,  would  have  fallen 
into  the  faid  refiduary  devife,  and  have  given 
ber  the  inheritance.    Upon  the  grounds  I  have 
noticed,  it  feems  clear  to  me,  that  the  tettatrix 
intended  to  difpofe  of  her  whole  eftate  %  that  her 
fitter  (heir  at  law  and  refiduary  devifee)  fliould 
have  no  more  than  an  eftate  for  life  in  it;  that 
Mr.  £.  ttiould  have  it  after  her  deceafe;    but 
if  he  fliould  not  live  till  it  fell  into  pofieffion, 
then  his  daughter  fliould  have  it  in  fee.     Now, 
as  it  is  not  given  to  his  daughter  at  all,  but  in 
the  event  of  Mr.  £/s  not  living  to  enjoy  if, 

we 
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we  caniK)t  rcafonably  fuppofc  a  Icfs  cftatc  was 
intended  for  him  than  for  his  daughter,  who  was 
a  mere  fubftitute  in  his  room,  nor  make  fuch  a 
^onftruftion  of  the  dcvife  to  him,  as  would  noc 
only  leave  an  intefiacy  in  a  very  probable  event, 
wz.  That  which  has  happened,  contrary  to  the 
cxprcfs  intent  of  a  total  di/pqfition^  but  give  the 
teftatrix's  fifter  the  fee  in  that  event,  contrary  to 
the  exprefs  rcftriftion  of  her  taking  for  life  only. 
The  devifc  feems  in  efFcdt  to  be  a  difpofition, 
after  the  deceafe  of  the  filler,  to  Mr.  E  ;  and  if 
he  fhould  not  be  living,  then  to  iiis  daughter  in 
fee.      Here  the  exprefs   meafure  of  the  latter 
feems  a  fair  rule  for  the  conftruftive  extent  of  the 
former  limitation.     It  therefore  appears  to  me, 
that  Mr.  E.  took  the  eftate  in  fee,  in  the  event 
that  has  happened,  and  may  make  a  title  ac- 
cordingly.    But  I  cannot  fay  that  fuch  title  will 
be  clear  of  difpute,  as  fcarce  any  title  depending 
on   €onJiru£lion   can  be   faid   to   be,    though,    I 
think,  any  attempt  to  impeach  it  would  be  un- 
fuccefsful.     The  concurrence  of  the  heir  at  law 
of  the  tcftatrix*s  fifter,  in  the  furrcndcr,  would 
prevent  all  queftion  about  it;  and  confidering 
the   ftrength   of  the  cafe  on   Mr.  £.'s   fide,    I 
(bould  think  it  might  be  obtained  on  vtty  in* 
CQnfiderable  terms. 


THAT 


I 
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THAT  a  devife  to  a  perfon,  "  and  i^ 
**  and  for  her  fok  ufc  and  benefit/* 
gives  a  fec-fimplc. 


This,  like  moft  other  cafes  depending  on  merfi^ 
tof^ruSiUny  feems  to  adrpit  of  diflT^reinc  opinions. 
The  general  rule  i3>  thai;  an  indefinite  lin)itatiQn, 
even  in  a  will,  gives  only  an  eftate/^r  /i/if,  with- 
out other  expreffions,  or  conconnitant  circuno- 
ftances  expreffing  or  clearly  denoting  the  intent 
to  give  a  greater  intejeft.  And  therefore,  had 
the  cafe  refted  merely  upon  the  words,  unto  my 
dtar  wife  A.  B.,  then,  as  the  defcription  of  the 
eftate  is,  by  particular  words,  applicable  merely 
to  ihcftibj^Sty  and  not  to  the  teftator's  intertft  or 
tjtate  therein,  I  Ihould  hkve  been  of  opinion,  that 
the  devife  in  the  codicil  would  have  given  his 
mk  no  more  than  an  eftate  for  life ;  as  in  the 
cafe  of  Right  v.  Sideiotham,  Doug.  Rep.  759., 
and  other  cafes  there  cited.  But  the  additional 
words,  and  (or  her /ole  ufe  2Lr\d  benefit ,  raife  the 
qucftion,^  and  rather  fcem  to  alter  the  cafe  in 
her  favour ;  becaufe  thofe  words,  I  think,  may 
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•  • '. 

be  t^ken  to  inhpo^t  ti  difpofition  of  the  whole  be^ 
nefit  of  the  lands  to  beri  the  ^otd  /ole  confining 
the  benefit  thereof  to  bef  alorie^  and,  cbnfe* 
quchtly,  excluding  every  body  dfc  from  any 
ihare  in  the  benefit  of  thofe  lands. 

It  may  be  objefted  indeed,  that  a  devife  to 
one  implies  for  Wi^  and  benefit ^  ^here  no  other 
ufe  is  expreiied  thereof  1  and,  confequently,  thic, 
the  latter  words  do  not  giVe  any  greater  eftate 
than  is  contained  in  the  fornnrer.    And  fo  far  is 
true,  that  a  devife  tb  ohe  is  of  courfe  for  his  ufe 
and  benefit^  where  ho  other  end  or  truft  is  ex* 
prefTed;  but  then  no  ufe  or  ben^t  can  be  Jo  im^ 
plied  to  fuch  devifee,  any  further  than  to  the 
extent  of  the  ejlate  fajfmg  by  the  words  of  the  de^ 
vi/e^  and,  confequently,  only  for  life,  where  the 
words  themfclves  do  not  exprcfs  or  import  any 
greater  eftate.      But  here,  the  devifed  benefit  is 
not  a  ufe  or  benefit  ihplied  in  or  paffing  merely  by 
the  limitation  of  the  lands,  but  is  exprefsly  limited 
by  2i  /epatate  declaration  o(  fuch  intended  benefit^ 
and  of  the  intent  of  the  devife  for  that  purpofe, 
and  in  fuch  terms  as  feem  to  amount  to  an  ex^ 
frefs  gift  of  the  lands  for  the  only  benefit  of  the 
widow.     The  devife,  for  her /e?/^  benefit^  implies 
foch  an  intent  in  that  devife  of  the  lands,  to 
correfpond  with  and  anfwer  this  expre/s  exduf^e 
benefit  fo  declared  for  her. 

A  devife 
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A  dcvifc  of  lands,  for  ih/tJoU  benefit  of  a  pCF- 
fon,  fccms  rather  to  import  a  gift  of  the  benefit 
of  tb^/e  lands  to  bjm  only  i  that  is,  of  the  wboU 
beneficial  intereji  tberein  to  bim*  And  though  a 
dcvifc  to  one,  is  a  cjeyife  to  him  for.  his  ufe 
and  benefit,  quoad  tbe  extent  of  tbe  eftate  devifed^ 
yet  it  does  not  confine  the  benefit  of  the  lands 
to  that  pcrfon,  tior  exclude  any  one  elfe  from  tbe 
benefit  of  the  land«,  after  the  fcftate  imported  in 
the  expreCs  dcvifc.  But  a  devife  to  one,  and  for 
bis  Jole  fife  and  benefit^  fccms  equivalent  to  a 
devife  to  one,  to  the  intent,  or  fo  as  to  exclude 
every  body  elfe  from  any  benefit  of  tbe  lands. 

c 

In  the  prefent  cafe,  the  teftator  gives  the  lands 
to  his  wife,  and  he  then  gives  .them  for  her  /ole 
ufe  and  benefit  \  ihat  is,  to  the  ufe  and  benefit  of 
her,  excluftve  of  any  one  elfe^  fo  as  nobody  elfe 
(houid  \i^st,any  benefit  tberein  j  for  if  they  could, 
the  dcvifc  would  not  give  her  the  Jole  benefit  of 
the  lands  \  fo  that  the  claim  of  the  heir  fccms 
contrary  to  the  exprefs  purport  of  thofc  words ; 
for  if  he  is  entitled  to  the  lands  after  ber  deceafe^ 
the  devife  has  not  operated  .to  give  the  lands  for 
ber  benefit^  exclufive  of  any  body  elfe.  Upon  the 
whole,  therefore,  though  I  think  it  a  very  quef- 
tionable  cafe,  I  rather  incline  to  think  the  words, 
"  and  for  ber  Jole  uje  and  benefit^^  as  expreffing 
an  intended  exclufiop  of  every  body  elfe  from 
any  benefit  of  the  lands,  may  be  held  to  pafs  the 

fee 


I 


Cases  and  Opinions*  143 

fee  to  her ;  ocherwife  we  deny  any  eSeft  at  all  to 
tjic  words, /ir  berjole  benefit^  however  apparently 
expreflive  of  the  teftator's  intent  to  give  her  the 
whole  benefit  of  the  lands.  In  a  devife  of  lands 
to  a  perfon,  the  henefity  of  courfe,  is  implied  to 
the  extent  of  the  devife  exprejfed.  In  a  dcvifc  to 
one  for  bis  foJe  benefit ^  the  devife,  I  incline  to 
think,  may,  by  innplication,  be  held  commen- 
furate  with  the  declared  end  of  the  devife ;  that 
is,  with  the  exclufive  benefit  of  the  lands  io  ex« 
prefsly  declared  for  him  only.  It  feems  equiva- 
lent to  a  devife  or  declaration  of  the  teftator's 
intent,  that  fuch  devifee  (hould  have  the  whole 
benefit  of  the  lands  fo  devifcd. 


THAT 


14^1-  Gas£s  dnH  ^O^iifton^. 


THAT  a  dcvife  of  lands  '/  to  jf,  fi., 
'^  his  execucors,  adminiflrrators^  and 
**  affigns,"  will  giy^  the  >fcc-fimple.    . 


\^     \\\\Vli^hmkm 


The  words,  "  bereditments ^  "wbatjoever^ 
tvbich  J  Jhall  die  Jeijed  of^'  in  the  dcvife  in 
qucftion,  apply  properly  enough  to  the  reverfion 
of  which  the  tcftator  was  feifed  in  the  fcttltd 
lands,  and  I  conceive  extended  to  it ;  vide 
Strode  V.  RuJeU,  i  Fern.  621.  Cbefter  v.  Cbejier, 
3  P.  Wtn^.  56.,  anfiongft  other  authorities.  And, 
I  think,  they  equally  extended  to  the  remainder 
in  fee,  after  the  eftate  devifed  to  the  wife  in 
the  fields  j  vide  Lydcatt  v.  Wilhws^  Cartb.  50. 
King/men  and  King/many  2  Vern*  5S9-9  among 
other  authorities.  And  as  to  the  quantity  of 
eftate  which  ^.  B,  the  younger  took  in  the  land, 
to  which,  I  conceive,  the  refiduary  dcvife  fo 
extended,  I  am  to  obfcrve,  that,  although  the 
cxprefs  dcvife  to,  and  provifion  for  the  heir, 
would  not,  of  itfclf,  have  excluded  him  from  what 
clfc  was  nat  difpofcd  of  from  him,  yet  it  may 
9  ferve 
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fcrvc  to  aid  the  conftruftion  of  irregular  words 
in  other  difpofitions^  indicating  an  intention  to 
exclude  the  heir^  and  give  a  tranfmiffible  in- 
tercft  to  the  dcvifee.  Of  this  forr,  I  think,  are 
the  words  of  limitation,  executorsy  adminiftra^ 
tdrSj  and  affigns^  annexed  to  the  devifc  to  A.  B. 
the  younger,  in  the  refiduary  devife  of  all  the 
teftator's  mefluages,  lands,  tenements,  aod  he- 
reditaments which  he  fhould  die  feifcd  of,  6fr. 
Thefc  words  certainly  import  the  intent  of  an 
eftate  that  (hould  continue  after  the  life  of  the 
devifee,  and  go  to  his  repre/entativesy  and  are 
only  erroneous  in  the  defcription  or  denomina- 
tion of  fuch  reprefentatives.  They  exprefs  re^ 
fre/entativesy  but  miftake  the  clafs.  I  think  it 
cannot  be  denied,  that  they  at  lead  imply  the 
intention  of  fuch  an  eftate  as  fliould  be  tran/mtf- 
fihle  from  the  devifee  to  his  reprefentatives  j  and 
this  intention  admitted,  it  remains  for  the  law 
to  corrcft  and  afcertain  the  proper  clafs  of  re- 
prefentatives, and  conftrue  fuch  tranfmiffible 
eftate  as  a  devife  to  one  and  his  heirs,  which,  I 
conceive,  would  have  been  the  effeft  of  a  devife 
to  one  and  his  reprefentatives  \  to  which  a  devife 
of  real  eftate  to  one  and  his  executors,  admini- 
ftrators,  and  affigns,  feems  tantamount,  under 
that  latitude  of  corredion  which  the  rules  for 
the  conftruftion  of  teftamentary  difpofitions  allow 
to  the  untechnical  or  ^iftaken  expreffions  of  a 
teftator,  to  cfFedtuate  his  fubftantial  apparent 
intention.     And,    accordingly,   in  the  cafe  of 

L  Koft 
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Ro/e  and  Hill^  3  Burr.  1881*,  the  words  execu- 
tors and  adminiftratorsy  in  the  lioiitation  of  real 
eftate,  were  held  plainly  to  fhew,  that  the  tefta- 
tor  meant  the  eftate  to  go  to  reprefentatives^ 
though  he  had  ufed  improper  terms ;  and^  upon 
this  principle,  it  was  faid,  executors  were  equi- 
valent to  heirs i  in  a  will;  vide  3  Burr.  iSS^, 
1  am,  therefore,  of  opinion,  that  A.  B.  the 
younger  took  an  eftate  in  fee,  in  all  the  teftator's 
refiduary  real  eftate,  which  appears  to  me  to 
have  pafled  by  the  refiduary  devife  in  queftion. 


THAT 
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I'HAT  the  words,  ^'Uejldmeniary  ejidtei* 
coupled  with  other  circumftancesi  maf 
pafs  the  fee-fimplei 

4'i  by  will,  after  exprefling  ^ri  intention  to  dif- 
pofe  of  all  his  wordly  eftate^  and  giving  a 
{hilling  to  his  heir  at  law,  and  direAing  the 
payment  of  his  debts^  legacies,  and  funeral 
cxpences,  fays:  "  And  as  to,  for,  and 
*^  concerning  all  the  reft,  rcfiduc^  and  re- 
*^  mainder  of  my  goods,  chattels,  book-* 
^^  debts,  fecurities  for  monies,  perfonal  and 
**  tefiamentary  eftdte  whatever  and  wherc- 
**  foever,  and  of  what  nature,  kind,  or 
*'  quality  foevcrj  not  hereinbefore  by  me 
^*  given  arid  difpofed  of,  I  give^  devife, 
^*  and  bequeath  the  fame,  and  all  and  every 
*'  part  thereof,  unto  my  fon  jB.,  his  heira 
..^   *«  and  afligns  for  ever*/* 


•  Vide  a  fimilar  cafcj  ^mith  s.  Coffin^  H.  Slach  Rifi 
vol.  a.  p.  444« 


J.  a  This 
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This  appears  to  me  a  difputablc  cafe.  The 
words,  tejiamentary  eft  ate ^  fccm  moft  properly 
applicable  to  perjonal  property y  the  original  fub- 
je<ft  of  what  is  properly  called  a  teftament^  to 
which  an  executor  is  eflential  in  the  ftrift  fenfe 
of  the  word  in  the  civil  law,  and  its  following 
the  words  enumerating  fcveral  fpecies  of  per- 
fonal  eftate,  and  being  coupled  with  the  word 
perjonaly  may  be  urged  as  an  argument  in  favour 
of  fuch  a  conftruftion,  infomuch  that  had  the 
conftruftion  rcftcd  merely  on  thofe  words,  I 
jhould  have  inclined  rather  to  think,  that  they 
did  not  extend  to  real  eftates.  But  a  teftator 
is  not  tied  up  to  ftridlnefs  of  expreflion,  or  pro* 
priety  of  words  5  and  the  words  teftamentary 
eftate^  though  moft  properly  applicable  to  per- 
fonals,  are  not,  I  conceive,  confined  to  that 
fenfe,  but  may  mean  whatever  eftate  is  fubjcft 
to,  or  can  be  difpofcd  of  by,  his  teftament. 
Now,  the  ftatute  of  wills  exprefsly  fubjedts  lands 
to  difpofition  by  laft  will  or  teftament,  and, 
therefore,  in  the  large  Jenje  of  the  words»  tefta^ 
mentary  eftate^  thty  feem  applicable  to  lands^ 
And  here  the  introductory  words,  exprefling  a 

difpofition 
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difpofition  of  all  the  teftator's  wordly  tftatty  and 
his  giving  a  (hilling  expref&ly  to  the  ftrfon  who 
was  bis  heir  af  law,  and  limiting  his  refidgarf 
property,  fubjcft  to  the  payment  0/  bis  dc^s^ 
Ugaciesy  and  funeral  expences,  by  words  adapted 
to  lands,  and  to  a  /imitation  of  tbe  inheritance^ 
I  thinks  manifeft  the  teftator's  intention  to  giv^ 
him  all  his  rejiduary  property ^  and,  confequentlyi 
that  he  meant,  by  the  words,  tejlamentary  efiMtf 
to  include  bis  lands,  and  every  thing  elfe  that 
was  fubjeft  to  tejlamentary  difpofition.  The  ex- 
tenfive  additional  words,  whatfoever  and  wbere^ 
foever,  and  of  what  nature y  kind,  or  quality  Joever^ 
corroborate  this  conftruftion ;  and,  in  any  other 
fenfe,  the  coupling  the  word  tejlamentary  with 
perfonal,  would  be  nugatory.  It  is  true,  that 
in  an  indefinite  devife  of  lands  to  one  without 
words  of  limitation,  fuch  introduflory  claufe, 
and  difinheriting  legacy  to  the  heir,  as  in  the 
prefent  cafe,  have  been  held  infufficicnt  to  en- 
title  the  devifee  to  the  inheritance.  Vide  Right 
V.  Sidehtbam,  Doug.  Rep.  ysg-^  and  the  ca.es 
there  cited.  But  that  was  for  want  of  words 
Sufficient  to  carry  it.  But  here,  if  the  words, 
tejlamentary  ejlate,  are  applied  to  real  ejlates,  they 
are  fufficient  to  carry  the  lands  in  quellion,  and 
there  are  proper  words  of  limitation  extending 
to  the  inheritance,  in  fupport  of  fuch  a  con* 
ftruftion ;  and  though,  as  the  perfonal  ejiate  is 
exprcfsly  included  in  ihe/ame  words  of  limitation^ 

L  3  the 
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the  argument  of  intent,  from  thofe  words,  meruit 
very  little  ftrefs;  yet,  I  think,  the  other  circuo^- 
ftances  I  have  noticed,  fufficiently  indicate  the 
UfiatOf^^  meaning  to  pafs  every  efiau^  of  what-^ 
ever  quality^  that  was  fubjedt  to  his  power  of 
tefiamentary  difpojkhu ;  and,  therefore,  I  rathcc 
kicHne  to  the  opinion,  that  the  lands  in  queftion 
pafled  to  the  fon  B.  ip  fee,  by  the  above  ftate^ 


THAT 
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THAT  the  word  legacies,  from  the  ap- 
parent intention  of  the  tcftator,  is  ap- 
plicable CO  real  eftates,  and  pafles  the 
fce^ 


The  only  difficulty  in  the  prefent  cafe  arife^ 
from  the  teftator*s  ufe  of  the  word  legacies^  in 
the  difpofitions  to  hjs  wife  now  in  queftion  j  bc- 
caufc  that  word  does  not  technically,  or  in  legal 
propriety,  apply  to  devifcs  of  real  eftate.  But, 
I  apprehend;  that  it  cannot,  at  this  day,  be  fe- 
ripufly  contended;  that  a  teftator  is  tied  down 
to  the  ufe  of  technical  or  legal  propriety  of  ex* 
preflion ;  but  that  it  is  in  general  fufficicnt, 
that  the  intended  application  of  the  words  is 
manifeft,  although  fuch  his  application  may  de- 
viate from  legal  ftridtnefs;  and,  confequently, 
that  if,  in  the  prefent  cafe,  it  plainly  appears, 
that  the  tcftator  referred  or  applied  ihc  word 
legacies  to  the  preceding  devifes  of  the  freehold 

#  Fidf  the  cafe  of  Hardacre  v.  Najh^  5  Term  Rep.  716* 
t  ^  and 
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and  copyhold  eftates  given  to  his  children,  the 
ulterior  devife  to  his  wife  will  extend  to  them. 
Now,  the  word  legacies  could  not  well  refer  to 
the  gifts  of  — ~  /.  to  each  of  his  two  children, 
becaufe    thefc    were   exprefsly   given    to   thofe 
children  when  of  age,  and  might  have  been  re- 
ceived and  fpent  by  them  long  before.     But  the 
freehold  and  copyhold  eftates  being  firft  given 
to  the  wife  in  the  general  devife  to  her  for  her 
Jife,  and,  after  her  deceafe,  then  to  the  children 
refpeftively,  appear   to  be  the  natural  fubjefts 
of  an   alternative   difpofition,  direded   to  take 
efFedt  in  the  event  of  their  deaths,  before  the 
deceafe  of  the  wife,  that  being  an  event  which 
was  the  alternative  of  the  furviving  her,  when 
the  eftates  devifed  to  the  children  were  to  take 
cfFeft  in  poffeflion  j  and,  confequently,  the  dif- 
pofitions  direfted  upon  it,  feems  to  be  a  fub- 
ftitutionary  difpofition  to  that  intended  for  the 
children  in  fuch   alternative  event.     After  the 
deceafe  of  the  wife,  the  children  were  to  take  • 
but  if  they  were  not  then  living  to  take,  the 
legacies  (fo  ftylcd)  were  to  return  to  her*     The 
very  word  return  exprefles  the  reftoration  of  what 
was  before  given  her  by  the  preceding  general 
devife,  and  what  was  only  to  be  t^ken  out  of 
it  at  her  death,  if  the  children  were  then  living 
to  take  it.     This  was  the  fituation  of  the  freehold 
and  copyhold  eftates  in  queftion.     Such,  there- 
fore, evidently  appears  to  me  to  have  been  the 
application  of  the  word  legacies  intended  by  the 
8  '  icft^tprj 
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ttftator  ;  and  the  explanation  of  that  word  muft, 
I  conceive;  be  governed  by  fuch  apparent  in- 
tention of  the  teftator,  as  was  held  in  the  cafe 
of  Uofe  V.  Taylor^  i  Burr.  268.      There  is,  ia 
that  cafe,  an  introdudory  claufe,  exprefling  a 
complete  difpofition  of  all  the  teftator's  wordljr 
eftate ;  and  here  alfo  is  no  more  than  an  eftate 
for  life,  devifed  to  A.  in  the  lands  in  queftion  j 
and  the  words  in  the  ulterior  devifc  to  the  wi- 
dow,  for  her  to  difpofe  of  freely  as  fhe  may  think 
ft^  are  mod  properly  applicable  to  permanent 
fubjefts,  ios  lands,  and  in  giving  the  abfolutc 
difpofition  thereof,  clearly  import  the  fuperin- 
dtidion  of  the  fee  to  her,  in  the  event  men* 
tioned,  in   addition  t6  Hhe  eftates   for  life,  to 
which  fhe  was  rcftrained  in  the  alternative  of 
that  event-     Upon  the  whole,  without  entering 
further  into  the  particular  circumftances  of  the 
preJT&nt   cafe,    I   cannot,   upon   the  authority  J 
have  cited,  help  confidering  the  widow  as  be- 
coming entitled,  in  the  event  that  has  happened, 
of  her  furviying  A.  to  the  freehold  and  copyhold 
eftates  intended  for  him,  if  he  had  Turvived  hen 
according  to  the  fair  cooftru($ion  of  the  will 
^bove  fta(cd. 


32= 
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THAT  the  truftccs  take  a  fee,  from 
the  nature  of  the  truQs,  though  there 
be  no  words  liniiting  the  inheritances 
that  the  firft  ceftuique  trufl:  takes  for 
life^  ivith  remainder  in  contingency^ 
vrith  double  afpeds  and  that,  upon 
the  failure  of  contingent  limitations  of 
the  abfolute  property  in  l^afeho}ds^  and 
refiduary  perfonal  cftate  to  perfons  at« 
tajning  twenty-on€  yearsj  after  a  life  in 
being,  fubftitutionary  limitatitons  oyer 
arc  goodi  where  the  words,  ^^  djing 
*'  without  1^^,"  mean  dying  without 
ilTue  living  at  the  deceafe  of  the  (ena^c 
for  life. 


Thb  property  which  is  the  fubjeft  of  th<j 
prcfcnt  inquiry  is  diftinguiftiable  into  three 
kinds,  namely,  lands  of /»/>m/iWrr,  (in  which  I 
include  the  copyhold)  i  leajehold  fands;  and  the 
monies  xo  arife  from  the  refiduary  perfonal 
eftate.  The  lands  of  inheritance  are  devifed  tQ 
t^o  truftees,  and  the  furviyor  of  t^em,  upon 

10  certain 
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fCfrlain  truftsj  which  trufts,  as  they  extend  to 
the  inheritance,  ^nd  cannot  be  performed  with** 
out  confidering  the  inheritance  as  veftcd  in  the 
fruftees,  1  conceive,  that  the  inheritance  pafre4 
JO  the  truftees,  nptwithftanding  the  omiffion  of 
words  of  limitation  to  their  heirs,  or  to  the  heirs 
()f  the  furvivor,  if  there  be  nothing  in  the  will 
to  prohibit  fuch  ^  conftruftion.  Now  there  19 
nothing  of  this  tendency,  that  I  difcover,  in 
the  will,  unlefs  the  diredion  for  the  fupplying 
the  plac/e  of  a  deceafcd  icruftee,  from  tiqfie  to 
time,  by  a  nomination  of,  and  afjignment  of  the 
eftates  to,  a  new  one,  iq  conjunction  with  the 
furviving  truftee,  to  the  end  that  the  truft  may 
not  go  or  defcend  to  an  executor  or  adminiftra- 
tor,  can  be  confidered  as  importing  fomething 
of  this  kind.  But,  to  me,  it  does  not  appear  to 
have  any  fuch  import;  for  this  very  diredtion 
fuppoies,  nay  requires,  that  the  legal  eftatc  (hould 
always  be  vcfted  in  the  furviving  truftee  for  the 
time  being,  and  by  him  be  alHgned,  fo  as  to 
become  vefted  in  himfelf  and  the  new  truftee, 
which  would  be  impoflible,  if  the  firft  devife  to 
the  truftees  be  taken  to  pafs  no  more  than  an 
cftate  for  their  lives,  and  the  life  of  the  furvivorj 
in  which  cafe,  after  the  deceafe  of  one,  the  other 
could  affign  to  a  new  truftee  no  more  than  an 
cftate  for  his  (the  old  truftee's)  own  life ;  and, 
upon  bis  deceafe,  the  cftate  would  determine, 
and  the  truftee  furviving  hini  would  be  incapable 
of  fulfilling  the  direftion  of  the  willj  by  having 

no 
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no  cftate  remaining  in  him  to  afligft*  to  any  ne^ 
truftee  j  and  fo  far  from  the  trufts  not  defccnd- 
ing  or  going  to  an  executor,  it  would,  after  the 
death  of  the  furvivor  of  the  two  truftees  named 
in  the  will,  defcend  or  go  to  the  heir  at  law, 
and  ihe  executors  or  adminiftrators  of  the  tcfta* 
tor  himfelf.  I  fee  no  other  intention  expreffed 
in  this  claufe,  than  what  is  imported  in  every 
claufe,  which  diredls  a  fubftitution  of  new  truftees 
in  the  room  of  thofc  dcceafcd  5  the  intention  of 
which  clearly  is  to  keep  the  trufi  always  in  the 
hands  of  proper  perfons,  to  be  approved  of  by 
the  parties  interefted,  and  prevent  its  devolving 
on  heirs,  executors,  or  adminiftrators.  This  end 
is  implied  in  every  provifo  or  direfiion  for  keep- 
ing up  the  number  of  truftees,  and  no  more  is 
expreffed  in  the  prcfent  claufe  i  for  it  docs  not 
fay,  to  the  end  that  the  ejiaies^  or  the  legal  efiate^ 
in  the  premifes>  may  not  go  or  defcend,  but 
that  the  fame  truft  may  not  go  or  defcepd,  €5?^. 
The  end  is,  to  prevent  the  truft  from  coming  to 
jan  executor  or  adminiftrator.  The  noeans  pre- 
fcribed  for  the  attainment  of  this  end  are,  that 
the  furviving  truftee,  from  time  to  time,  as  often 
as  the  prefcnt  or  any /Ara^^^/»|f  truftees.  fliall  be 
reduced  by  death  to  one,  fhall  affign,  or  caqfc 
to  be  affigned,  the  eftaces,  and  all  his  efiat^ 
Urm^  and  intereft  therein,  fcfr.  to  one  or  more 
new  truftyc  or  truftees,  f*fr,  in  fuch  manner  as 
that  the  ^egal  intereft  thereof  may  be  revtfied  in 
fuch  fur viyor,  and  the  pcrfon  or  perfons  who 
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ihall  be  fo  nominated,  fcf^.  Now,  if  the  firfl; 
truftees  did  not  take  the  whole  legal  cftate  and 
intereft,  any  fuccceding  truftee,  furviving  them, 
would,  after  their  deceafe,  have  no  legal  ejiau  or 
inter efi  in  bimy  to  affign,  or  caufe  to  be  affigned, 
6?r.  in  fuch  nnanner  as  that  fuch  legal  intereft 
might  be  revejted  in  fuch  furvivor,  ^c.  There- 
fort,  as  the  exprefs  end  of  this  claufc  is  not 
inconfiftent  with  the  truftees  taking  the  whole 
legal  eftate,  and  the  means  prefcribed  by  the 
fame  claufe,  for  effeding  that  end,  require,  that 
the  whole  legal  eftate  fliould  pafs  to  the  truftees, 
I  am  fo  far  from  confidering  it  as  tending,  in 
any  degree,  to  prevent  the  conftruAion  of  their 
taking  the  whole  legal  eftate,  that  I  cannot  help 
thinking  it  an  additional  ground  for  fuch  coa« 
ftru(5l!on. 

Under  this  view  of  the  cafe,  the  whole  legal 
cftate  is  in  the  truftees,  and  the  feveral  other 
limitations  giv^e  mere  truft  or  equitable  interefts 
to  the  rcfpeftive  objefts  of  them.  The  firft  truft 
of  the  freehold,  copyhold,  and  leafehold  lands, 
is  to  permit  and  fufFer  the  teftator's  daughter 
.  A.  B.  to  take  the  rents  and  profits  for  her  own 
ufe  and  benefit,  for  her  life  3  and  after  her  de« 
ceafe,  the  truft  is  to  permit  the  iffuc  of  her  body, 
both  male  and  female,  and  their  heirs,  to  take 
the  rents  and  profits  for  their  ufe  and  benefit,  in 
equal  ft?ares,  as  tenants  in  common.  Now  this 
xiearly  is  in  the  nature  of  a  contingent  remainder 

to 
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to  foch  ifluc,  and  cannot  operate  as  Words   df 
limitation  creating  an  eftate  tail  in  the  anceftor 
A.  B.  \  for  though  fhe  took  a  precedirig  eftace 
for  her  life,  yet  is  not  this  within  the  rule  laid 
down  in  Sbelly*s  cafe  ;  becaufe,  in  the  firft  place, 
this  does  not  arife  upon  the  limitation  of  a.  legale 
but  of  a  mere  trujf  eftate  :  2dly,  The  limitation 
is  not  by  the  word  heirs  of  her  body,  but  ijiie  of 
her  body ;  which  word  iju^  is  not  fo  fettled  a 
word  of  limitation,  as  the  word  heirs  of  the  body, 
but  is  conRrued  in  a  will,  either  as  a  word  of 
limitation  or  of  purchafe,  as  appears  moft  co*n- 
fiftent  with  the  intent  of  the  teftator.     BeHdes, 
here  are  words  of  limitation,  their  heirs,  fuper- 
added  to  the  word  ijfue  ;  and  what,  if  there  were 
nothing  more  in  the  cafe,  would  put  it  entirety 
out  of  all  queftion,  is  the  limitation  being  to  the 
iffue,  ioth  male  and  female^  in  equal  Jhares,    as 
tenants  in  common^  which  is  totally  incompatible 
with  an  efiate  tail  in  the  anceftor,  which  would 
defcend  wholly  to  an  elder  Jon,  inftead  of  going 
to  fons  and  daughters  equally. 

I  therefore  am  of  opinion,  that -//.  5.  has  no 
pretcnfions  to  an  eftate  tail,  but  that  (he  took 
only  an  eftate  for  life  in  the  freehold  and  copy- 
hold eftates ;  and,  I  conceive,  that  the  limita'* 
tions  over,  after  her  deceafe,  operated  as  a  re-* 
mainder  in  contingency,  with  double  afpeft ; 
namely,  if  ft>e  ftiould  have  any  rffue,  therr  to 
fuch  iffue,  as  tenants  in  common,  in  fee,  futr-^ 
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jc£t  to  the  provifo  for  furvivorlhip,  in  refpeft  to 
the  Ihares  of  any  dying  under  twenty -one;  and 
if  fhe  fhould  have  no  iffue,  then  over,  according 
to  the  other  fubfcquent  limitations. 

Poflibly  it  may  be  urged,  that  the  devife  over, 
in  the  event  of  ji,  B.  happening  to  die  witboat 
ijjfue  of  her  body^  reduced  the  cftates  limited  to 
fuch  iffue  and  their  heirs,  to  eftates  tail.     If  it 
did,  then  the  next  fubfequent  remainders  to  the 
perfons  in  ejfe  may  be  confidered  as  vejiedy  in- 
ftead  of  contingent.     I  rather  incline  to  the  other 
opinion;  but  as  that  appears  to  me  to  be  a  point 
quite  immaterial  to  the  prefent  inquiry,  I  think 
it  needlefs  to  enter  into  it.     What  makes  me 
confider  the  queftion,   whether  any  of  the  rc-» 
mainders  over  arc  contingent  or  vefted,  immate- 
rial,   is,    that    the   legal  efiate\   being    in   the 
truftees,  will  fupport  fuch  remainders,  though 
contingent f  and  put  it  out  of  A.  B.*s  power  to 
prejudice  or  bar  them,  as  (he  has  no  cftate  tail, 
but   merely  an  equitable  eftate  for  life  in  the 
lands.      And  this  would   be  the   confequence, 
during  the  life  of  the  furviving  truflee,  even  if 
the  inheritance  had  not  paffed  to  the  truftees  by 
the  will  ',  and,  after  bis  deceafe,  the  heir  of  the 
teftator,  I  conceive,  would  Hand  in  the  place  of 
a  trufl:ee  for  the  feveral  devifees  in  the  will,  ac- 
cording to  the  eftates  or  interefts  thereby  devifed 
to  them  refpetSlively,  and,  confequcntly,  would 
not  have  it  in  her  power  to  prejudice  or  bar 

their 
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their  intcrefts,  but  would  be  as  much  bound  ta 
tarry  the  trufts  into  execution,  as  if  both  the 
truftees  had  died  in  the  tcftator's  lifetime.  Ic 
follows,  that  I  am  of  opinion,  that  A.  B.  is  only 
entitled  to  an  eftatc  for  her  life  in  the  freehold 
and  copyhold  lands,  and  cannot,  by  recovery, 
or  any  other  act  or  means,  bar  the  limitations 
over,  or  acquire  herfelf  the  inheritance,  or  the 
abfolute  dominion  of  thofe  cftates* 

I  come  next  to  confider  the  cfFcft  of  the  devifc 
In  regard  to  the  leafeholds.     Thefe  are  included 
in  the  fame  limitations  with  the  freeholds^  fo  as 
to  entitle  A.  B.  thereto  during  her  life  j    and, 
after  her  deceafe,  to  carry  the  whole  beneficial 
intereft  in  the  fame,  abfolutely,  to  her  iflue,  as 
tenants  in  common,  fubjed  to  the  provifo  for 
furvivorlhip,  in  refpeft  to  the  (hares  of  any  of 
them  dying  under  twenty-one.     So  far  the  trufts 
of  the  leafeholds  are  good  and  clear  of  all  qucf- 
tion,  in  regard  to  validity  j  for  executory  limita- 
tions of  leafehold  eftates  are  allowable  within 
the  limits  of  a  life  in  being,  and  twenty-one 
years  after.       And   here,    confidering  iflue    as 
meaning  children,  (as  the  teftator  himfelf  ex- 
plains it,  when,   in   the  claufe  of  furvivorfliip, 
he  fays,  "  l^ut  in  cafe  any  or  either  of  the  /aid 
*^  children  of  my  f aid  daughter i'  &c.  having  only 
ufed  the  word  iffue  before),    the  time  for  the 
abfolute  veiling  of  the  leafeholds  is  confined  to 
twenty- one  years  after  the  deceafe  of  A.  B.  ^  (o 

that 
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that  this  Itmhation'  tO  her  children  being  goodr 
Would>  of  icfelf,  prevent  her  from  enlarging  her 
tftate  or  intereft:  in  the  le^(ehold|>  or  jftcquirtng 
the  abfolute  incerfftthereio.  lluc  if^^the  probn* 
bility  of  hier  having  aAy  tflUe.  hc.yuj  remote^ 
iUe  int^^rventton  dC.ftiiejConungeoc  limitations  to 
thcfW  .may  not  b^  ithci ;  dbjedl  c£<much  attention^ 
whicrh  will  makie  it  more  matierial  to  confider  the 
nattire  of  the  farther  limitation  over>  in  dcfaiidc 
Ofheriflue.  1 

Th«  devife  pytei*  19^  lin^Ited  to  take  tffe&,  in 

cafe^t.jB.  <'  Jball  b^pfen  to  die  touboia  .ijue  ef 

**  bfinl^dylawfuiiyjo  he  itgottin'*  'Ho^  a  li- 

micatipfi  over  ti  aoyschatcel  or'perfooal property^ 

upon  the  event  of  failure  of  iflfue  ts^  in  a  general 

vnreftrained  fenfe  of  afae  words^  top  remote^  and 

therefore  void.  '  Bot  if  foch  Hmitacion  is^  either 

by  reftridive  woi;ds,  or  by  any*  expreffionsj  or 

other  difpofitiom  ih  :the  will9  iiiiprtfsly,  or  hj 

clear  and  obviods  iipplicatioo  or  inferencej  re*** 

ftrained  to  the  dying  without,  iflue  living  at  tb$ 

dtceafe  oftbeferfm  inrbeing^  whofe.  iflpe  is  fpoken 

of>  or  to  the  dying:  wucbout  iflue  ^bkb  Jball  Uw 

ti^  attain  tbig  clj^Ci  ^f.tmenty^mt  j$ars^  it  faHs  wielw 

in  the  limits  allowed  to  executPry  devifes>  and 

is,  accordingly^j  vgUd.;  ;Now^ .  in  ^thc  prcfcnt 

cafe>  the  whole  intereft  in  the  lea£tholds  having 

been  given,  abfolucelyi  to  the  iflbe  of  A,  B.^ 

after  her  deceafe^  uridcr  the  limitation  to  them 
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aiid  their  heirs  (which  word  heirs^  xti  a  wrfV 
fignifies  reprtJentaHves^  accordibg  to  th^  nature 
©f  the  icftate),  fufc^ea:  ohlf  to  the  provifo  of  fur- 
if4vorfl)ipi  as  to  tite  fliared  of  any  dying  undei^ 
(wency-^ont,  4t  ileitis  to  follo^^  that  tke  linbita-^ 
tioB  mrer^  in  iifsmU  ofijffkei  muft  be  underftood  as 
ceftrainrti  td  the  flblure  of  iflbe^thac  is^  ^biUnnf 
accordingco  thineftotor'sown  explanation  above 
•ociccd,)  attaining  the  age  of  cwetity«^e»  This 
reduces  the  limitation  over  to  the  allowed  liftittS^' 
and  brings  it  within  the  defcription  of  an  execu- 
tory devife^  CO  take  efi«££  withiiy  the  period  6^  a 
life  (A*  B^y  in  benign  aadtwoeiity'^one  yeara  aft^f 
}|.  This  'diiFera . Awa  the  cai$S|  where  the  {>re- 
ceding  Itpditaalmiiis  to  a  nian^aiid'  his  iffuet  aiidji 
In  defauk  ^ijitcb  ijkii  remainder  Aver^  or  wheil^ 
there  is  no  preqnSing  Itliiitacxon  at  all  to  the 
ifiuiP^  b^t  eheeftate  is  ofigioidly  given  on  the 
ffulpre  of  ilfue  of  ibnie  perfao,  to  whofe  iSkc  it 
was  not  previoiifly.  devifed  j  for  there  the  expira- 
tion of  the  preoeding  eftatp,  and  the  con^iogency 
tnf  the  event  on  which  the  eftate  is  given>  being 
too  remotTy  the  limitacioti  over  is  void  Ift  its 
cnbatJon<  B\xt  thia  ii  a  «afe  where^  the  ^b^^k 
iMtenJi  being  prttioufly  difpofeti  of|  (namely^  fo 
ti»i0ufeo£^  J[*.S.)  t^n  a  contingency  not  too 
remote  in  4ts  -hsLUitt,  'the  fobjfecjuent  limitation 
}9r  not  in  the  nature  of  a  remainder>  to  take  elledt 
(ifier  ii^  but  is  merely  a  firbftitnte  for^  oi'  aker* 
native  t0|  fuch  preceding  littiit^tion^  and  otily 

intended 
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Itttended  to  take  cffeft  in  cafe  that  fails,  and,  con- 
ftqucntly,  is  cveritually  good  cqtially  with  fuch 
preceding  di%afition,  as  it  mud  either  fail  upon 
the  vetting,  or  veft  upon  the  faiturd  of  the  firft. 
Pit  the  time  Ktttited  for  the  firft  to  take  efFeft. 
This  is,  in  cffeft,  a  limitation  over  to  a  perfoxi 
AtidifkM.  of  the  vefting  of  an  eftate  limited  to  k 
i^lffibA   ii^ho  heveV  comes  in  effty    ahd  in  fuch 
event  is  gobd,  as  in  the  cafe  6f  Greek  v.  Ekins, 
3  P.  ff%s.  jo6.,  where,  upon  the  bequeft  of 
peribnal  effat^  to  the  firft  fon  of  the  teftator*s 
daughter  who  Ihouldi  attain  twenty-one;  and  in 
Cafe  (he  (hould  have  no  fon  who  fiiould  attsila 
that  age,  then  over;    the  linrritation  over  wa% 
held  good  in  that  event.     So  here  the  limitation 
appears  to  depend',  at  the  utmoft.  On  J.  B.'% 
hiving  no  child  which  fhall  attaiiii  twenty^-onei 
ftbd  therefore,  I  think,  it  will  b£  good  in  that 
event.    Vide  Majfenburgh  v.  JJh^  i  Vcm.  304. 
Wggins  y.  Dowler^    i    P.    fFms.   98.       Stanley 
V.  Leigh,  2  P.  ff^ms.  6i6.     tf^iltiams  v.  Jekyt^ 
2  Vez.  6^1.     Lord  Bardwicke*s  opinion  oA  the 
cafe  of  Sheffield  v.  Lord  Orrery,  3  Jtk.  287.^, 
and  keily  V.  Fowler,  before  the  Houfe  of  Lords 
in  1768.     I  therefore  conceive,  that  A.B.  is, 
under  the  <ieyife  in  queftion^  entitled  to  no  more 
than  an  intereft  fop  her  life  in  the  leafeholds, 
and  chat  (he  caqnot,  by  any  %&  or  m^ns,  ac« 
quire  the  abfolutc  property  therein,  or  bar  the 
/ights^  of  her  iifue,  or  of  thofe  to  whom  tl)efame 
U%  cftatet 
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eftates  are  limited  over  in  default  of  fuch  ifiue  ^ 
and  though  it  be  admitted,  that,  as  execuiris, 
ihe  might  v^%]sx  a  title  to  a  bond  fide  purchafer, 
for  full  and  valuable  coofideration,  of  fucfi 
leafeholds,  yet  (be  would  acquire  no  greater 
right  to^  oc  property  in,  the  faid  leafeholds,  or 
the  produce  thereof,  by  fuch  a  ftep,  as  (be 
would  be  ^accountable  to  her  children,  fhould 
(he  have  any,  or,  in  default  thereof,  to  the  de- 
vifees  over,  for  the  money  arifing  from  the  fale 
of  fuch  leafehold  lands,  in  lieu  of,  or  according 

to  the  feveral  interefts  they  would   have  beeil 

i  -      •  .       '        '  ".» 

entitled  to  in  the  leafehold  eftates  themfelves.  if 
^vnfold.  .     . 

^  It  now  remains  only  to  notice  the  difpodtioa 
of  the  produce  of  (be  redduary  perfonal  eftate^ 
^n  this,  no  edate  or  intereft  at  all  is  given  to 
A.  B.  The  whole  is  direfibcd  to  accumulate  till 
)ier  eldeft  child  attains  twenty-^one  years  of  age  ^ 
aiid  the  difpofitioh  thereof 'to  her  childrerr'  is 
Tuch,  that  if  (he  has  any  child  that  (hall  live  to 
attain  that  age,  fuch  children  will  beconie  en- 
titled to  the  whole  thereof,  abfolutely ;  fo.  that 
the  limitation  over,  upon  her  dying  without 
ifliiei  firems  td  be,  by  an  obvious  inference, 
confined  in  ^bis,  as  in  the  tA(t  of  the  leafehold^, 
to  the  event  of  her  dying  without  having  any 
child  which  fhall  live  to  attain  tWenty*one  years 
of  age,  and  is  thereby  brought  within  the  limits 
^  \ '5  allowed 
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allowed   for  executory   limitations  of   perfonal 
eftate.     This  renders  all  that  I  have  faid  and  tt^ 
f^rcd  to,  in  regard  to  the  difpaTuions  over  of 
the    leafcholds,    on   default  of  ifiue  of  A.  B.y 
equally  applicable  to  this  bequeft  of  the  produce 
of  the  refiduary  perfonal  eftate.     In  addition  to 
which,  there  is  another  circumftance  in  the  will^ 
relative  to  the  latter,  which   might  of  itftif  bo 
fufficient  to  rcftrain  the  conftrudion  of  the  li- 
mitation over,  to  the  failure  of  ifiue  living  at  ^he 
deceafe  of  /f.  B.     The  circumftance  I  allude  to 
\S9  that  after  the  teftator  has  dire^ed  one- fourth 
part  of  fuch  produce  to  be  paid  to  his  brother 
and  two  ri(lersj  each,    in  cafe  of  his  daughter 
ji.  B.*fi  dying  without  iffue^  he  goes  on  and  di« 
re£tsy  that  in  cafe  his  daughter  (h^U  happjcn  to 
die  without  iflue^  and  his  faid  brother,  or  either 
of  his  two  fitters,  (hall  ;fO^  be  living  at  the  time  of 
ber  deatbf  then^  that  the  refpedlive  ihares  of  him, 
her,  or  thecn  (b  dying,  of  and  in  the  faid  (lock, 
i^c.    (hall    be  paid   ^s  therein  dir.edted ;    from 
which   ijt   might   be  inferred,    that   the  teftator 
fpoke  ofj  apd  confid/^red  jthe  tioie  of  hi$  daugh- 
ter's  dying  without  ijfue^  and    the  lime  of  ^er 
deaths  as  one  and  the  fame  time  or  period ;  and, 
confcquently,  meant,  by  her  dying  without  ijfucy 
dying  without  ijjue  living  at  the  time  of  her  de- 

M  2  Our 
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Our' courts  are  very  much  dtfpofed  to  avail 
themfelves  of  any  ezpreflion  or  circumftance  in 
a  willy  which  may  afford  ground  for  fuch  a  con* 
ftruftive  reftri&ion  of  a  limitation  over»  after  a 
dying  without  iflue^  as  is  requtfite  to  give  effe& 
to  the  devife  over»  on  failure  of  the  preccd* 
ing.  The  cafe  o(Keily  and  Fwfl^r^  above  cited, 
IS  an  authority  whichy  I  thinks  more  thaa 
comes  up  to  the  prefeot  cafe,  in  regard  to  thi^ 
point. 

Upon  the  whole,  therefore,  I  am  of  opinion^ 
that  A.  B.  is  entitled  to  no  more  than  an  eftaiQ 
for  her  life  in  the  freehold,  copyhold,  and  leafe^ 
hold  lands ;  and  that  ihe  cannot,  by  any  aft  Hf 
means,  with  or  without  the  concurrence  of  her 
hufband,  enlarge  her  eftate  or  intereft  therein ; 
and  that  flie  has  no  intereft  at  all  in  the  fund 
arifing  from  the  refiduary  perfonal  eftate,  nor 
can,  by  any  means,  with  or  without  her  huf- 
band, bar  the  contingent  right  of  her  iflue,  or 
of  thofe  perfons  to  whom  it  is  given  over,  in 
default  of  fuch  iffbci  fo  as  to  acquire  any  right 
thereto  herfelf. 


N.  B.  The  ftock  arifing  from  the  refiduary 
perfonal  eftate  muft,  1  conceive,  await  the 
dcceafc  of  4.  B.^  if  jfhe  has  no  child  that 

attains 
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attains  the  age  of  twenty  one  years,  in  her 
lifetime^  before  any  body  can  be  entitled 
to  it ;  and  then,  upon  her  death,  without 
any  ifiue  living  to  come  of  a^e,  I  con- 
ceive, for  the  reafbns  above  notice<),  it  will 
go  to  the  perfons  to  whom  it  is  given  io 
(batcvenc 


114  UPON 
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UPON  c]rpun)ftaofe«  that  make  i% 
qufftionablcj  whether  truftcesj  who 
are  alfo  made  executory,  uke  Qoly  ^ 
chattel  intereft,  or  the  fee  i  and  upon 
the  efieft  wliich  tj^e  latter  conftryc* 
tion  will  have  ypon  limitations], 
which,  fuppofing  they  took  only  ^ 
chattel  i^tereft^  would»  it  i;  con- 
ceivedj  give  an  eftate  tail  ip  the  lands 
devifed. 


Though  there  are  pircumftances  attending 
the  above  ftated  deyife,  that  introduce  a  doubt 
refpeding  its  operationj  yet,  upon  the  wholc^  I 
am  of  opinion,  that  j{.,  the  teftator's  fon,  took 
an  efiaie  tail  in  the  freehold  eftatcs  thereby 
devifed  to  him,  and,  consequently,  may,  by  a 
recovery,  bar  that  eftate  tail,  and  the  remainders 
over,  and  acquire  the  fee,  fubjed  to  the  fubfift- 
ing  truft  refpeAing  the  two  clofes  for  payment 
of  the  mortgage  debt  diredted  to  be  difcharged 

out 
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©ot  of  the  rents  of  thofctwo  cloles.^   I  Aink  ic 
a   que(lional[>lc;   point,    ftow   the  devife  to  thtt 
truftces,  as  io  tbefe  dojes^    operated;    that  \%i 
whether  they  are  to  be  confidered  as  taking  only 
a  chattel  inter  eft  therein,  the  linnnation  being  M 
them,  and  the  furvivofi  and   the  executors  and 
udminiftrators  of  fuch  fiirvivor  $  and  it  being,  ia 
effcft,  as  to  tb&fe  chJeSy  a  devife  to  perTons  who 
were  €xecutorSi  for  payment  cf  a  certain  debt^  or 
till  that  debt  .was  paid^  for  a  devile  of  landa  to 
executor  Si    as  fuch,    for  payment  of  deb»,  it 
feems,  gives  them  a  chattel  intereftj^klc  C#. 
Utt*  42.  a.    (And,  according  to  Lord  HaU% 
MSS.9  inferced  by  Mr.  Hargrove  oa  his  note  on 
Co.  Litt,,  in  the  fame  page,  a  limitation  of  iand 
to  one,  till  a  certain  Jum  was  levied  out  of  the 
projits^  was  ruled  to  be  a  cbatecL)    Or  whether^ 
as  it  is  confined  co  one  certain  debt,  and  in  the 
(hape  of  a  particular  trufl:  refpediing  that,  and  a 
truft  that  might  exceed  the  compafs  of  lives,  it 
may  not  be  confidered  as  giving  them  the  in* 
heritance  to  anfwer  the  end  of  the  truft.    The 
fubfequent  diredtioa  to  the  truftees,  to  pay  the 
rents  and  profits  to  the  fon.  for  life,  after  dif-^ 
charge  of  the  mortgage  debt,    implies  an  in* 
tended  continuance  of  the  eftate,  in  the  truftces, 
beyond  that  period,  and  therefore  it  feems  to 
countenance  the  latter  conftrudtion.     If  only  a 
chattel  intereft  pafied  to  the  truftees,  in  thofd 
clofts,.the/^^^i/eftate,  I  conceive,  in  remainder, 
pafied  in  the  fubfequent  limitation  to  the  fon; 

for 
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tor  his 

'    ^     'liftft  ap4  afcrr  to  hi$  h^irs.  Uwfulty  bf^ 

g^ttem  and  theoj  I  conceive,  the  latter  Kmitar 

(ion  to  bi$  hetrs>   qoiclDg  with  the  preceding 

filaee  to  him  for  life»  (for  a  dcvife  of  the  rents 

and  profits  is  equivalent  to  a  devife  of  th^  Mnds), 

gaire  him  an  eftate  tail  in  thofe  clofes,    And  ay 

to  the  refidue  of  the  lands  not  comprifed  io  th« 

irufti  as  I  fee  nothing  to  inveft  the  truftees  with 

%ht  kgal  fintbold  or  mkmt4n^i  in  tbim^  I  coon 

oeiw^  the  legal  eftate  pafled  io  die  devife  of  the 

tents  and  profits  to  the  fbn,  for  his  life;  and 

aftkrwards  in  that  to  his  heirs,  i^c.    For  though 

the  diredion  to  the  truft^es^  to  permit  him  to 

inhalm  the  dwelling- houfe,  feems  to  implf  the 

keftator's  idea  of  the  eftate  being  in  ibem^  yet  as 

there  was  no  limitation  to  give  them  the  freehold 

Or  inheritance,  I  conceive,  it  pafled  in  the  fob^ 

iequent  limitations ;  and  therefore,  I  fee  no  fuf* 

ficfcnt  reafon  to  hefitate  in  the  opinion,  that  bf 

fuch  union  of  the  two  limitations,  the  fon  took 

an.  eftate  tml  in  the  lands  not  comprifed  in  the 

truft,  for  raifing  the  mortgage  debti  and  as  to 

ibe  fatd  two  clofes,  if,  inftead  of  conftruing  the 

devife  to  the  trufttes  ai  a  chaitel  intereft  only^ 

we  confider  the  inheritance  as  paffing  to  them 

for  the  purpofes  of  the ,  truft,  then,  I  concei v^i 

|he  fubfequcnt  dire^ion  tp  pay  the  rents  and 

jprofits  to  hiqn  for  life,  gave  him  the  equitably 

^atr,  fubjea  to  the  payment  of  that  debt;  for 

though  the  payment  of  fuch  rents  to  him    if 

diri^ded  (o  be  frfm  an4  ^^«r  fuch  mortgage 

ihould. 


0toiild  b«  difcharged  $   yf c  as  that  (if  ibe  fee 
paired  CQ  the  truftecs)  gave  no  f^ticuUr  efiai^ 
vpon    which  the  fMbfequenc  limitanona  might 
enure  as  remainders^  and  as  an  executory  devife^ 
it    feems  too  renoote,    becaufe  the  antecedent 
truft  might  exceed  the  period  to  which  executorjr 
limiracions  are  reftrained*    1  rather  confider  fuc(| 
fubfequent    limitations    as   giving  the    prefent 
equitable  intereft^  fubjefk  only  to  the  faid  truft^ 
for  payment  of  the  faid  debt>  ^as  in  Bag/batff 
Y.  Spencer^  a  Atk^  57 8«     And  I  coafider  tbf 
dire&ions  to  the  truftees>  for  payoient  of  th^ 
Tints  and  frifits  to  tbe  /en,  during  his  life,  as 
tantamount  to  a  devife  of  the  equitable  eftate  ia 
the  lands  to  bim,  for  life,  as  in  Garth  v.  Bqldwin^ 
%  Vezn  646.    And  if  the  legal  eftate  therein  be- 
came veiled  in  the  fruftees,  under  the  firft  de«- 
vife  xo  them,  for  the  purpofes  of  the  truft,  the 
fubfequent  devife  to  the  heirs  of  the  fon,  lavr 
fully  begotten,  I  conceive,  was  only  an  equitaile 
pr  trufi  ^atf^   and,   confequently,   capable  of 
uniting  wii;h  the  fon's  preceding  equitable  eftate 
for  life  in  the  fame  clofes.    But  fuch  limitations 
of  the  faid  clofes  being  mere  e^itakh  efiates,  or 
trusts,  under  this  latter  conftru^oo,  their  unim 
might  be  prevented  by  circumftances  expreOing 
the  teftator's  intent,  that  the  hein,  2(c«  Jhould 
take   by  furcbafe,  which   would  not  be  ftroog 
enough  to  control  the  rule  for  conftruing  it  an 
4:ftate  tail  in  ^m\Uf  limitations  of  the  legal  eftate^ 

Now, 
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Now,  t6c  exprcflions  that  fcem  mod  to  imply 
foch  an  intent  here,  arc  the  words,  for  every 
fubjoined  to  the  words,  heirs  of  my  Jon  lawfully 
begotten^  and  which  rather  indicate  the  intent, 
that  fuch  heirs  fhould  take  the  fee  in  remainder y 
and  the  legacies  of  — /.  to  the  fon  oi  A.y  and 
children  of  C.  X,  payable  at  the  end  oi  four 

years  after  the  deceaje  of  the  teJlator*s  fon,  if  he 
died  without  heirs  of  his  hod^,  which  fccms  to 
aflPord  fome  ground  for  the  inference,  that  the 
ceftator,  by  hh  fon*s  dying  wiihotft  heirs  of  bis 
hodyy  nieant  iffue  living  at  the  time  of  his  de'ceafel 
However,  neither  of  thcfe  cireumftances  appear 
to  me  to  amount  to  a  flain  exfreffion  or  necejfary 
implication  of  fuch  intent,  whicli  Lord  Hardwickty 
in  the  cafe  of  Garth  v.  Baldwin,  i  Fez.  655., 
held  requifite  to  warrant  a  deviation  in  the  con<- 
iirudlion  of  truft  limitations,  from  the  rules  of 
conftrudion  in  legal  limitations.  And  I  know  of 
no  inftance  of  the  rule,  in  Shelly\  cafe,  being 
controlled,  even  in  the  cafe  of  truft  limitations, 
by  cireumftances  fo  flight  as  ihofe  which  occur 
in  the  prefent  cafe.  In  Bagft>aw  and  Spencer y 
the  infertion  of  truftees,  to  fupport  contingent 
remainders y  was  a  plain  expreflion,  as  well  as 
clear  implication,  that  there  (hould  be  fuch  re^ 
mainders  I  and  therefore  that  cafe  fccms  to  be  no 

.authority  here. 

» 

Upon   the   whole,    therefore,    it  feems,    that 

the  fon  took  cither  a  legal  or  equitable  eftatc 

«.  tail 
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tail  in  the  two  clofes^  fubjed  to  the  truft^  and  a 
legal  eftate  fail  in  the  refidue  of  the  lands^  and 
that  he  may,  by  a  recoveryi  bar  the  eftate  tail 
and  remainders  ;  to  which  end  he  may,  by  leafe 
and  releafe,  convey'  the  lands  to,'  and  tb  the  ufe 
of  fome  pcrfon,  and  his  heirs,  for  making  him 
tenant  to  the  prrecipe,  for  fufFering  a  recovery, 
in  which  the  faid  tenant  fhould  vouch  the  faid 
yf.  the  fon,  and  -he  vouch  jovcf  the  common- 
vouchee,  and  the  defired  ufes  of  the  recovery 
may  be  declared  in  the  deed  of  releafe« 


TRAt 
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THAT  a  devtfe  to  A,   and  fats  heirs 
lawfully  begotten^  gives  an  eftate  taiL 


This  cafe  appears  to  me  of  a  very  difputable 
complexion.  The  limitation  to  ^.^  and  his  heirs 
lawfully  begotten>  would>  I  conceive,  in  a  deed, 
have  given  him  an  eftate  in  fee-fimple>  from  the 
omiffion  of  words  exprefiing  of  whofe  body  fuch 
heirs  were  to  proceed.  But,  in  wills,  the  fame 
firi&nefs  of  expreflion  is  not  requifite;  for  the 
words,  rf  bis  Icdy,  are  frequently  fupplied  in 
conftruftion  i  and  Lord  Coke  tells  us,  that  if  a 
man,  by  his  laft  will  and  teftament,  devi/e  lands 
to  a  man,  and  to  his  heirs  male^  this,  by  con« 
firudtion  of  law,  is  an  eftate  tail ;  the  law  fup« 
plying  the  words,  "  of  his  body  i'  vide  Co.  Lift. 
37.  a«  And,  confid^ing  the  progrefs  which  our 
courts  have  fince  purfued,  in  the  liberality  of 
conftruiog  wills,  according  to  the  apparent  in* 
tent,  I  rather  incline  to  think  the  words,  ^^  law* 
^»  fully  begotten,'*  annexed  to  the  word,  «^  beirs,'* 
in  this  cafe,  may  influence  the  conftru&ion  to  an 
eftate  tail,  becaufe  thofe  words,  unlefs  meant  of 
XI  the 
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the  body  of  the  devifee^  would  be  quite  nuga- 
tory ;  for  the  word  betrs^  in  its  general  applica^ 
tion,    includes  legality  of  generation  of  foone 
body  I  but  tbofe  words  are  ufual  in  tbc  iinnita'- 
tion  to  a  man's  fpecial  heirs,  thj^t  ia^  heirs  of  his 
body;  and  if,  in  a  devife  to  a  man,  and  his 
heirs  male,  the  law  fupplies  the  words,  ^^  of  bis 
V  #?^/'  why  (hOttld  it  not,  iii  a  devife  tohid^ 
and  bis  b^irs  l^wliiUy  begotten,  equally  fidpply 
the  fame  words,  feeing  that  t\kt  Kvo/ds,  ^^law^ 
\^  fully  begQtttn^''  feem  as  much  to  point  ac  ifluc 
of  the  devifee  in  the  one  ca(e,  Hfi  the  word'  malt 
does  to  his  iffui  maU  in  the  other  ?    In  the  cafe 
of  Cburcb  and  Wyatt^  Moor  637. . these  wai'a  li- 
mitation of  the  fame  nature ;  but  as  it  was  foU 
lowed  by  a  limitation  over,  on  default  of  iflue^ 
I  do  not  think  it.j^p  authority  in  point;  bur, 
upon   the  ground   I  have  above  noticed,   my 
opinion  rather  inclines  in  favour  of  the  conftruc- 
tion  of  an  eftate  tail,  though  the  cafe  appears,  to 
me  too  dubious  to  be  the  fubje£l:  of  any  con- 
fident opinion. 


THAT 


t7^  QA%fs  amt  OnnioHU 


THAT  tfte  following' Tfmttatrotts  give  ail 
tftgtctail:^  •    .•  ' 


1 . 


^,  by  wilH  feysf  ".  I  give  and  dtvife  to  ^;,  his 
>  :  .«*  hcirs'imd.affigns>  for  cveri  all  my  land* 
-..*/<••  at  CI,  being  copyhold;  and  in  cafe  the 
%f  *  •^^»faW-F5''dlei  and  leave  no  iflue  of  his 
•4 :  v^«i  iNKiflAwfiiUy  begotten,  tlien  I  give  thcf 
•  'J  ^  -fatnfe  pfennifes  unto*  his  heirs  and  aflJgnsi 
\  oMformr/.* 


^*  t  *   ' 


I  AM  of  opinion,  that  under  the  devife  to  B*, 
above  Hated,  he  took  an  eftate  tail  in  the  lanr^s 
thereby  dcvifed  to  him.  The  firft  limitation 
would  have  given  him  the  fce-fimple,  had  it 
refted  there ;  but  the  limitation  over,  in  cafe  of 
his  dying,  and  leaving  no  ijjke,  I  conceive,  Ihewedj 
that,  by  heirs,  in  the  firft  devife,  the  tcftatof 
meant  heirs  of  the  body^  and  reduced  the  gene- 
rality of  the  firft  devife  to  an  efiate  tail-,  vide 
Crc.  Eliz.  525.  Cro.  Jac.  290.  Com.  Rep.  539. 
And   though   the    words  here   are,   dying   and 

leaving 


!■   -. 
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leaving  no  ijfuey  that,  it  fcems,  itiskes  no  differ- 
ence in  fuch  a  limitation  of  real  eftates^  though 
it  would,  in  a  bequeft  of  perfonaly  be  con- 
ftrued  to  meani  ^p^%  widiout  iffuc  'then  livings 
in  order  to  give  effeA  to  the:  limitation  over^ 
as  an  executory  dcvifc,  which,  in  cafe  of  pcr- 
fonal  property,  would  othcrwife  be  void  ;  vide 
Forth  y.  Chapmany  i  P.  TVms.  66 2  •  H^alter 
V.  Dr^Wy  Com:  Rep.  373,  And  as  to  the  word 
ajjignsy  in  the  firft  dcvife  here  to  B.y  that,  I 
conceive,  will  not  alter  tl^c  cafe.  It  is  a>  word 
of  courfe  included  in  the  extent  of  the  iimit* 
ation  to  the  heirs y  if  not  mentioned,  andmuft 
be  fubjeft  to  the  conflruftion  of  the,  word 
beirs.  Befides  that,  a  tenant  in  tail  may  ef- 
fedlually  afllgn  for  his  own  life,  and  by  means 
of  a  recovery  abfolutely  in  fee.  But,  abftrafted 
from  this  mode  of  fatisfying  the  word  ajjigns^ 
any  implication  from  that  word  can  be  of  no 
weight,  when  oppofed  to  the  general  rule,  that 
a  limitation  (hall  not  operate  as  an  executory 
devife,  but  where  the  devifee  cannot  take  in  any 
other  way;  vide  Walter  v.  Drewy  above  cited. 
And  therefore,  I  conceive,  that  5.,  as  tenant  in 
tail  of  the  lands  in  qucftion,  is  capable  of  barring 
the  remainder  to  D.,  by  a  recovery  in  the  Lord's 
Court,  or  other  means  ufual  in  the  manor,  for 
barring  eftates  tail. 


THAT 


i 
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THAT  ch«  foliowJAg  devHe  giv^s  srtf 
eftate  for  life,  remaindtr  in  fte  in 
conciogenejr,  with  a  doubte  afped« 


jf.  j^.,  by  will,  in  ^727,  fays,  *'  I  dcvifc  to  mjr 
<«  fon  G.  B.  a  tenement  at  X.^  for  the 
•*  term  of  his  natural  life ;  and,  after  his 
*^  deceafe,  to  the  ifltre  of  his  body,  and 
*'  their  heirs  for  ever ;  but,  in  cafe  the  faid 
*«  G.  B.  fhall  die,  leaving  no  ifioe,  then, 
**  and  in  fuch  tafe,  I  give  the  faid  tene- 
•*  mcnt  to  C,  the  wife  of  7*.  !>.,  her  heirs 
^  and  afl&gns  for  ever." 

G.  a^  the  devifee,  T^  !>.,  and  C.  his  wife,  levied 
a  fine,  in  1728,  of  the  tenement,  to  the  ufe 
of  G.  B.  in  fee.  G.  fl.  the  devifee  at  that 
time  had  two  fons. 


•salilB 


TAe  above  cafe,  like  all  others  which  depend 
entirely  on  conftruUimj  feems  to  admit  of  differ- 
ent opinions^    I  think  it  may  poffibly  be  the 

fubjea 


ftibjrft   of  four  dififerent   coiiftruftions  :    Firft, 
That  G.  B.y  the  fop  add  devifce  of  A.  £i  the 
teftator^  in  1727,  took  an  cftate  tail  undfer  his 
father's  will,  by  implkaMcn'i  from  the  Words,  and 
in  cafe  he  Jball  die  leaving  no  ifue,  ^nd  taking  tile 
words,   and  tb^ir  heirs  f4ir  ivet^  fabjoined  to  the 
words,  ijke  of  his  hdj^  as  fncaning  hl4ri  (f  the 
iedyy  or  iffuc  of  fuch  iffue,  and,  confequently, 
ae  furplufage,  being,  in  that  fenfe,  inclcided  in 
the  precedtGg.     But^  to  this  opinion,  I  cailnot 
accede,  the  eftatc  being  exprejsly  limited  to  hinii 
and  there  being  a  limitation,  extending;  as  t 
conceive,  to  all  his  iflue,  and  fo  leaving  no  oc- 
tafidn  to  raife  him  an  eftate  tail  by  implication^ 
fo  fupply  any  dfcfcdt  in  the  fdrmer  limitation,  by 
carrying  the  lands  to  any  iflufe  not  comprifed  in 
that    former    limitation  \    and   the   luperadded 
^drds,  their  heih,  (hewing,  that  the  teftator  in- 
tended the  inheritance  fliould  veft  in  the  iirue, 
and  riot  in  the  anceftor;    Secondly,  That  he  took 
an  eftate  /or  life,  remainder  tcr  his  iflue  in  fail, 
and  not  tnfee,  confidering  the  words,  ik  cafe  ht 
Jhall  die  mthoui  ijiie,  as  reftraining  the  words, 
iheir  heirs,    annexed   to   iflue  of  his  body,   to 
fignify  heirs  of  their  bodies,  /.  e.  fuch  heirs  as 
(hould  h  iffue  of  his  body.     But  fuch  a  con* 
ftruflioo,  I  conceive,  would  be  too  fl:rained,  and 
far  fetched,  the  words  of  implication  not  relating 
to  the  fame  pir/on,  as  the  words  of  limitation,  to 
be  abridged  thereby  5  for  the  former>  viz.  //  he 
N  a  dif 
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dii  wHbout  iffuey  refer  to  G.  B.  himfelf ;  the 
latter,  namely,  their  beirs,  reUte  to  bis  ifiues 
and  I  do  not  remember  to  have  met  with  any  cafe 
where  a  limitation  over^  upon  failure  of  ilTue, 
has  been  held  to  abridge  a  preceding  limitation 
to  heirs^  generallyt  but,  where  iolb  referred  to 
the/ame  perfon*  Thirdly,  That  he  took  an  eftate 
for  life,  remainder  to  his  iflue  in  fee ;  which  re- 
mainder vefied  in  fuch  i(fue  immediately,  if  born 
at  the  deceafe  of  the  teftator  (as  \  prefume  was 
the  cafe,  in  refpe&  of  one  of  the  fons  at  leaft, 
from  the  ihort  interval  between  the  date  of  the 
wi)l  and  that  of  the  indenture,  leading  the  ufes 
of  the  fine,  at  which  tirne,  it  is  ftated,  that  G. 
the  dcvifec  for  life  had  iiTue  two  fons)  ;  and,  if 
not  then  born,  to  become  vefied  in  fuch  iffue,  at 
tbeir  hirtbs  refpeSlivelyy  fubjefl:  to  be  determined 
or  defeated,  by  the  executory  limitation  over  to 
C,  upon  G.  the  devifee  for  life  leaving  no 
ilTue  living  at  bis  deceafe.  Now  this  feems  to  be 
Uie  effect  of  the  dcvife,  if  we  give  every,  part  of 
it  its  literal  operation,  in  the  order  in  which  it 
is  penned  ^  for,  firft,  here  is  a  devifc  to  G.  for 
life,  then  a  remainder  to  his  iffue  and  tbeir 
heirj.  This  would  give  an  immediate  re- 
mainder in  fee  to  fuch  iffue,  as  they  fame  in 
ejfe  i  then  comes  the  limitation  over,  upon  his 
dying  without  leaving  iffue,  which,  in  that 
event,  defeats  the  fee  before  given  to  the  iffue ; 
for  though  the  words,  die  without  leaving  iffue, 

are 
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are  not  generally,  in  rcfpeft  to  real  eftaies^, con^ 
ftrued  to  mean  iffue  then  living,  but  fignify  a 
general  failure  of  ijue  at  any  time,  the  preceding 
limitation  to  the  iffue  being  in  fee,  i.e.  to  them  and 
their  heirs  ;  and  therefore,  the  words,  not  leaving 
iffue,  muft   be-  confined   to  fignify,  not  leaving 
iffue  living  at  G/s   deceafe^    fo   that    the    fee 
given  to  the.  iffue  was  only  defcafible  by  the 
executory  limitation  over  to  C,  in  that  event, 
and  remained  fixed  indefeafibly,  if  G.  left  any 
iffue  behind  him.     Now,  under  this  ^onftruc- 
tiqn,  I  apprehend,    that  the  remainder  in  fee, 
being  veiled  in  the  fons  at  the  time  of  levying 
the  fine  (for,  I  conceive,  they  both  took  equally 
under  the  dcfcription  of  iffue,  according  to  the 
opiniop  of  Powell,  i  Lord  Raymond  206.,  and 
of  Lord  Keeper,  i  Vern.  545. )>  it  was  not  barred 
or  affefted  by  it;  but,  on  G/s  deceafe,  his  two 
fons  became  entitled,  equally  between  them,  as 
joint   tenants  in  fee  j  and  G.  the  devifce  for  life 
had  ho  right  to  difpofc  of  it  by  his  will  j  and  if 
his   eldeft^^d  nothing  to  fever  the  joint   te-. 
nancy,  then,  upon  his  death,  the  whole  furvived 
to  his  brother  in  fee,  unaffefted  by  the  will  of 
fuch  elded  Ton ;  and  that  brother  is,   in  fuch 
cafe,    now    accordingly   entitled,    and    not   his 
brother's  widow.     But  I  think  the  objedions  to 
this  conftruftion  are,  that  it  gives  the  cftate   to 
the  iffue,  before  the  teftator  intended  they  ftiould ' 
N  3  take 
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laTce  any  cftate  at  all,  and^  indeed,  evMually^ 
to  fuch  iffae   to  whom  the  tcftaior  Arems  not 
to  have  intended  it  j  for,  by  giving  the  eftate  tq 
C  D.y  in  cafe  of  his   fon*s  not  leaving  iffue^  it 
feenns  clear,  that  the  teftator  did  not  intend  that 
any  iifue  of  his  fon  (hould  take,  that  was  not 
living  at  his  (the  fon*$)  dcccafe  ^  and  fuch  iffut 
cduld  not  poffibly  be  afcertaitied  during  his  Xi(u 
And,    j:o    remedy   this   inConfiftency    with   the 
teftator's  intent,  which  arifts  from  foppofing  the 
remainder  to  veji  in  any  of  his  foA'S  iflue,  during 
his  life,  we  are  under  the  neceflity  of  confider- 
ing  it  liable  to  diveft  again  ;  and,  by  fp  doing, 
we  fubjcft  the  eftate  to  ^A  Mnneceffary  vefiing 
atid  d^yejling.     Nor  would  that  even  anfwer  the 
d'efired  end  j  for  fuppofing  <?•  to  have  had  twQ 
fons,  and  the  remainder  ip  fee  being  v^ed  in 
both  equally^  either  of  them  had  done  any  adfc 
to  fever  the  joint  tenancy,    and  died  without 
-iffue  in  his  father's  lifetiiTJe,  aftd  the  other  fon 
bad  furvivcd  the  father,  in  that  cafe,  as  G.  did 
not  die   without  leaving    iflue,    tKe'Hievirc  to 
C.  D.   would,  of  coqrfc^   have  failed,^  and  the 
tltie  to  the  fee,  in  one  moiety,  before  vefted  in 
thedepe^fed  fon,  would  be  thereby  eftablilhcd 
lind  fi?ed,  indcfeafibly,  in  the  reprefentatives  of 
t*e  deceafcd  fon,    contn^ry  to  the  evident  in- 
tention of  the  teftator,  who  meant  it  only  for 
^e  ifTue  furyiyrng  C.     Bcfidesi  that  this  con- 

ftrodjon 
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fbuAio^  would  make  the  devife  orer  to  C 
oper^e  as  an  emcutoty  dtvtje^  defeating  the  re^ 
inatnder  in  fee,  fuppiofcd  to  become  vetted  in 
chi:  ifiue,  inftead  of  conftruing  ic  a  contingent 
reminder  ejppc^ant  on  C?/s  life  eftate,  agree- 
able CO  the  general  rule,  that  no  devife  fhalji, 
enure  as  ;an  executory  devife,  where  there  is  a 
preceding  freehold  to  fupport,  and  it  is  capable 
of  taking  eflfeft  as  a  remainder^  Now  thefe 
objections  to  the  c6nftru£tion  lad  mentioned, 
incline  me  to  prefer  that  which  I  am  now 
about  to  mention^  Fourthly,  That  G.  took  an 
eftate  for  life,  remainder  in  contingency  with 
double  afped,  namely,  to  G.'s  iffue  in  fee,  if 
he  (hould  leave  any  i0ue  at  his  deceafe  \  if  not^ 
then  to  C.  !)•  in  fee.  This  feems  clearly  the 
purport  and  fubftantial  eiFe^  of  the  devife^  for, 
as  I  faid  before,  it  appears  that  the  teftator, 
by  giving  it  to  C  -D*  ii)  fee,  in  cafe^  his  foQ 
left  no  iffue^  meant  only  to  give  it  to  fuch  iflue 
Z!^Jbould furtive  hisjcn^  and  not  to  any  ilTue  thai: 
might  die  in  his  lifetime. 

Upon  the  whole,  therefore,  though  I  think 
it  a  very  difputable  cafe,  my  opinion  inclines 
in  favour  of  the  lail  mentioned  conftrudion  ; 
and  if  that  be  the  true  one,  it  follows,  that 
G.  the  dcvifce  for  life,  by  his  fine,  deftroyed 
the  remainder  to  his  iiTue,  (confidering  it,  as 
I  laid  before,  not  vefied^  but  contingent^  during 
I?  4  his 
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fris  life,  as  having,  for  its  obje£i:,  only  ilTue 
Jurviving  hiniy)  and  thereby,  acquired  the  do- 
minion over  the  fee,  {o.  as  to  be  thereby  en- 
abled to  dtrvifc  it  to  his  eldeft  fon,  under  whofe 
will  it  (in  that  cafe)  paflfcd  jto  his  widow,  fo 
a.s  to  entitle  her  to  it  in  exclufion  of  G/s.  bro-. 
ther  E. 


THAT 
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THAT  the  following  devifc  gives 
cftaccs  for  life,  remainder  in  fee  la 
contingency,  with  a  double  afped. 

A;^  by  will,  fays,  <'  I  devife  my  lands  and  he- 
"  reditamencs  unto  my  nephew  and  niece 
^'  B.  C.  and  D.  his  wife,  to  hold  the  fame 
*^  unto  the  faid  5.  C.  and  D.  his  wife, 
**  and  their  affigns,  for  their  natural  lives, 
**  and  the  life  of  the  longeft  liver  of  them  j 
*'  and  from  and  after  the  death  of  the 
*'  longeft  liver  of  them,  then  I  devifc  the 
'^  fame  unto  the  child  and  children,  whether 
"male  or  female,  of  the  body  of  the  faid 
**  jB.  C,  on  the  body  of  the  faid  D.  his 
♦  **  wife  begotten,  or  to  be  begotten,  equally 
'^  to  be  divided  between  >  them,  if  more 
^^  than  one,  fliare  and  (hare  alike,  as  tenants 
"  in  common,  and  not  as  joint  tenants^ 
"  and  their  heirs  for  ever;  and,  for  de- 
"  fault  of  fucb  ilTue,  I  devife  the  fame  he- 
**  rcditamcnts  unto  the  furvivor  of  them 
"  the  faid  B.  C  and  D.  his  wife,  and 
'*  the  heirs  and  affigns  of  fuch  furvivor, 
/*  forever/' 


Note. 
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Note. — The  iRfill  was  made  in  1755,  and 
proved  in  1759*  ^^  ^^  ^'^^^  ^^  ^^ 
teftator's  making  his  will^  and  at  his 
de^th>  there  was  living  one  child  jE.^  a 
fon  of  B.  C.  and  D,  his  wife^  who  was 
the  only  iffuc  of  the  marriage.  E.  died 
in  17633  and  B.  C.  died  in  1764.  2>« 
married  again,  and  fettled  th^  ellates^ 
#Dd  died  in  176s. 


Unideji  the  circumftances  ftatcd  in  the  above 
ca£b>  I  am  apprchen&ve^  that  the  remainder  in 
fee,  4)f  tl^  f^remifes  devifod  by  jf/s  wiU,  ex^ 
pedant  on  the  eftate  for  life  therein  devifed  to 
#•  C  and  his  wile,  for  iiieir  liyes^  did  iioc  abr 
Ibh^cely  veft  m  their  fon  £.g  as  ibe  died  in  the 
liliciunie  of  both  ,hiis  parents*    The  limitation  to 
tilt  obild  aod  >chiidren>is  40  diem  ej^prefsly  in 
fee  ^  confeqotntly,  the  fuUeqoent  words,  in  ie- 
fuub  cffmb  ifite^  could  not  be  it^eant  to  intro- 
4uce  a  semalhder,    after  an  eftate  tail  in  the 
^children,  but  muft  mean,  in  default  of  a  child 
of  B.  C.  and  his  wifei    but  this,    if  taken  ab- 
folutdy,  without  reference  to  fome  future  pe- 
riod. 
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riod,  was  an  event  the  teftator  knew  could  not 
bappen>  as  they  had  ^  child  living,  as  well  at 
the  time  of  his  ypill/  as  of  his  deceafe.  .  He  muft, 
therefore,  have  meatit  default  of  fupb  iffue^  at 
fome  future  period  if  that  is,  either  at  the  deter- 
mination of  the  antecedent  eftate,  from  which 
the  limitation  to  the  children  was  taken  up,  oir 
tik  at  the  death  of  the  father  or  mother  firft 
dyit)g»  when  the  number  of  children  would  be 
ultimately  decided.      I  think  the  latter  period 
is  pointed  at   by  the  alternative  limitation,  to 
the  Jurvivor  of  the  father  and  mother*  in  difauli 
tf  /ucb'iffke.     The  probable  conftru&ion  of  the 
limitation,  as  direded   by  the  circumftance  of 
there  being  (to  the  teftator*t»  knowledge,  I  con^* 
elude)  a  phild  in  effe^  at  the  time  of  the  wtU^ 
and  at  the  tefiator's  death,  llrikes  me  as  a  de« 
yife  to  Mr.  €,  and  his  wife,  for  their  lives,  re* 
mainder   in  conttngcncy^    whh   double  afpeft, 
m%.  to  their  child  or  children,  living  at  tbetr 
deceafes,  or  at  leaft,  at  the  deceafe  of  the  parent 
dying  firft,  in  fee^  and^  in  default  of  any  fuch 
i:htld>  then  to  the  furvivor  of  the  parents,  in 
fee.     The  teftator's  ufe  of  the  word  begotten^  ex* 
preffes  his  concemplation  of  the  child  then  in 
being,   ^nd,  confequently,  (hews,   thati    by  the 
fubfequent  limitation  over,  in  default  of  fuch 
iffue,  he  could  not  mean  the  event  of  a  total 
failure  of  children  at  fome  future  period,  either 
that  when  the  preceding  eftates  were  to  deter- 
miije,  or  that  where  the  pcrfpn  to  whom  the  al- 
ternative 
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ternative   fubftitionary  limitation  is  mad^,  be- 
came  afcertained,  viz.  the  furvivor  of  the  pa- 
rents; and,  fuppofing  the  dcvife  to  have  veiled 
in  the  child,  yet,  1  think,  it  muft  have  done  fo 
fabjeft  to  an  executory  limitation  to  the  fur^- 
viiror  of  the  parents,  to  take  cflFcft  on  failure  of 
fuch  child  at  one  of  thefe  periods.     The  exift- 
ence  of  a  child  ai  the  teftator's  deceafe,  and  the 
nature  of  the  limitation  to  the  children,  /»  fee^ 
combine  in  rendering  it  impoffible  to  give  the 
ahcrnrative  limitation  to  tht/urvhor  of  the  pa-- 
^nts,  fsr  default  of  Juch  ijjue^  any  chance   for 
tStdi  without  poftponing  the  abfolute  and  in- 
diefeafible  vrfting  of  the  fee  in  any  child,^  till 
Ibme  fuch  period  as  I  have  mentioned.  .  The 
referring  it  to  the  time  of  the  teftator*s  deceafe 
would  not  do  ir,  but  leave  the  fubftitutionary 
lireitatioa  abortive  in  the  moment  of  the  will's 
taking  efFcft.  That  the  teftator,  by  thelimitatio» 
in  default  of  Juch  ijfue^  intended  to  provide  for 
the  event  of  feme  failure  of  children'  of  B.  C. 
and  his  wife,  I  think,  fcarccly  admits  of  difpute; 
hp  could  not  mean  .the  event  of  there   never 
being  any  fuch  child,  which  he  Knew  was  pre- 
cluded by  the  exiftence  of  a  child  at  the  time  of 
his  will,  and   his  death  ;    he   muft,    therefore, 
have   iTieant   a   failure   at  fome   future  'period  ^ 
and,  as  the  cafe  affords  the  two  probable  pe- 
riods I  have  noticed,  I  rather  incline  to  think, 
that  as  there  was  a  failure  of  children  at  both 
theje  periods^  the  limitation   to  the  furvivor  of 
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the  parents,  which,  I  think,  referable  to  fuch 
failprje,  took  cfFcft  ;  and,  confeqgently,  that  JD.^ 
upon  her  huA)and's  deceafe,  took  the  eftat«  i^ 
qweftion,  in  fee^  (liippofing  no  aft  previoufljr 
done  to  deftroy  the  contingent  remainder  to  the 
furvivor  of  herfclf  and  hufband,)  and>  confe* 
qjueiitTy,  that  Ihe  was  capable  of  fettling  it,  a$ 
Ihe  did  by  the  fettlenncnt  on  her  fecond  mar- 
riage. But  though  this  is  the  tendency  of  my 
opinion,  yet  I  cannot  confidcr  the  cafe  fo  clear, 
as  to  deter  the  prefcnt  claimant  from  his  pro- 
pofed  attempt  to  recover  the  lands.  The  cafe 
may  probably  ftrike  the  court  in  a  different 
light  from  that  in  which  I  view  it.  Its  analogy 
to  the  cafe  of  Tbicknefs  v.  Lieg^j  in  the  Houfe  of 
Lords  (7  Browne's  Cafes  in  Parliament,  223.), 
may  poflibly,  in  my  mind,  exceed  its  juft  limits. 
In  that  cafe  there  was  a  bequeft  of  the  refidue 
of  the  teftator's  perfonal  eftate,  amonglt  his 
daughter's  iffue,  after  her  death,  upon  the 
youngcft  attaining  the  age  of  twenty-one  years, 
the  intereft  being  given  to  the  daughter  for 
life,  if  flie  furvived  her  hufband;  and  if  his 
daughter  died  without  any  child,  or  the  youngeft 
Ihquld  not  attain  twenty-one,  and  none  of  them 
left  iflfue,  then  to  other  perfons;  and  it  was 
held,  that  nothing  vetted  or  became  tranfmif- 
fible  in  a  child  who  attained  the  age  of  twenty* 
one  years,  and  died  in  the  mother's  lifetime; 
one  ftrong  ground  of  which  decifion  appears  to 
have  been,  that  as  the  teftator's  daughter  had  a 
.      '.  8  child 
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thild  borti  sLnd  living  at  the  time  whe(i  ihi 
teftatdr  made  hi^  will,  he  could  not  mean,  bf 
his  daughter's  dying  without  any  child,  dying 
without  ever  having  had  any  child  i  but  muft 
mean,  without  any  child  living  tf/  k^  ieciafe% 
and,  cOnfequently,  on  her  death  without  leaving 
a  child,  the  fubfequent  limitation  took  ctfed^. 

^  The  claimant  abided  by  this  opiHion^  and  nevef 
brought  his  ejeftment*  . 


THAT 
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THAT  A  dcvifcf  of  lands  W  one,  hit 
heirs  and  affigns  for  ever,  when  he 
arrives  at  twenty-one  years  of  age, 
will  iioc  veft  in  the  devifee  under  that 
age,  unlefs  the  devife  be  accompanied 
with  fome  intermediate  difpofition  of 
the  eftate^  or  of  the  rents  and  proBca 
thereof 


A.  fays,  in  his  will,  "  I  give  and  devife  to  ttij 
<*  coufin  B.  the  lands  at  Z..,  to  him,  his 
<<  heirs  and  affigns  for  ever^  when  he  ar^ 
*^  rives  to  twenty-one  years  of  age." 


B.  died  under  twenty«one# 


PossiSLV  the  cafes  of  Berajton^  $  Co.  Rep.  19^ 
fffylifr  y.Biddulpby  i  E^i  Caf.  Abr.  1S8.  Manf^ 
fieid  y.  DMggardf  Ibid.  1 95.  Goodtitle  v.  Whitby^ 
I  Burr.  228«  (in  all  which  cafes  a  devife  to  one 
after  his  attaining,  or  when  he  fiiould  attain, 
twenty-one  years,  was  held  to  veft  immediately 
ia  fuck  devifee,  and  to  dtfcend  to  his  heirs, 
9  notwith- 
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iK>twith(landing  his.  dying  under  that  age),  may, 
by  fame>  be  confidered  and  urged  as  authorities 
(or  a  like  conftruftion  in  this  cafe,  and  as 
jground$.  fo.i:  an  opinion^  that  "  when  be:  arrives 
«c  to  twenty 'One  years''  relate  only  to  the  time 
when-  A.  B.  was  to  take  the  eftate  in  pofleffion, 
but  that  it  vefted  in  him  immediately  upon  tl>e 
jeftator's  deqeafc.  And  I  fhould  have  been  of 
thPs  opinion^  had  there  been  any  intermediate 
dcvife  or  difpofuion  of  the  eftate,  or  the  rents 
and  profits  thereof,  during  the  minority  of -^.5., 
as  there  was  in  every  one  of  the  cafes  cited  abovc> 
and  which  appear  to  have  been  determined  upon 
^bat  very  circumftance* 

.  Thole  cafes  were  nothing  elfe,  in  cffeft,  than 
a  devife  of  a  particular  eftate  in  poffeflion,  during 
the  minority  of  a  certain  perfon,  remainder  to 
that  perfon  \ti  fee  i  where  the  devife  to  fuch 
perfon,  being  limited  to  take  efFcft  when,  or 
after  the  period  to  which  the  particular  pre- 
ceding eftate  was  limited  to  extend,  was  held  to 
create  no  more  of  a  contingency,  nor  occafion 
^ny  more  fufpenfion  of  the  freehold  in  the  mean 
lime,  than  in  the  common  cafe  of  a  leafe  for 
years  5  and,  after  the  cijd  of  the  term,  then  re- 
mainder over;  in  which  cafe  the  remainder  vefls, 
immediately.  This  was  the  exprefe  ground  of 
ihc  dccifion  in  Borafton\  cafe,  which  feems  to 
I^ave  ruled  all  tha  fubfcquent  ones ;  and  the 
general  pofition  laid  down  by  the  court  1x1  the 

cafe 


#■ 
eafc  b#  (fdodthh  V.  JFbiriy  was?,  that  when  aW 
ibfoiUlCe  pfi)p«fty|  iff  lands  is  gii^eif,  an3  a  /^^?r//* 
HthrMWeJl  intbi  mean' tlme^\}hl\\  the  devifc^ 
ecf«iea?'c?f  age/ tTieparticuiaf  intereft  operates  only' 
»iinl'eit^ceji?ioH  dirt tyf  the  (Jcvife  i«rhkh  is  fomad^ 
fubjc*t6^rtr''Bttt;  iii'thepfefetlt  cafe,  there  is 
no  inttrfhediate  difppfition  of  the  cftate  in  queftion, 
w  'tfte profits 'tfft^cbf;  till  the  coming*  of  age^o£ 
Jfi  A,  n^fren  'fhe'eftate  Was  dcvifed  to  him; 
wtfi^h-'diffihgtrifhe^  I5K?S  caft  fronrt  the  cafei  above 
«Wd;  Hetcf' ft  WdpiVCeding  erfate  upon  whiclx 
fliV  dfeVife  ?n  qii<lft*f6n  cin  fee  conficidred  to  de- 
pendy'-arfd  beWnftt  Vefted*  as  k  'fe'mainder,  to 
fiieeWd*In*.pbiTeflio  at  a  future  period;  no 
wMWtore  iiit'^rtfft:^  fubjeit  to  whicK 

it  ii(fiy  oe  (Confi^ercif^to  depend,'  arid  becomq 
Vtrfid  as  a  devifc  of  the  abfolutepropeirty.  Ic 
fecmstd  b'e  a  difpdfltitori  ihcapabTe  of  taking 
effeA  until  A.  BS  attaining  his  age ;  and  it  fol- 
lows, that  as  he  never  attained  that  age,  it  could 
not  take  cffcft  at  all*  And  if  it  fliould  be  urged, 
that  here  being  a  devife  to  him  and  his  heirs, 
followed  by  the  words,  when  he  arrives  to  twenty '^ 
ant  years  of  age ^  xhc  latt«r  words  Ihall  be  con- 
fidered  only  to  denote  the  time  when  he  is  to 
become  entitled  to  tht  pojfejjion  ;  the  queftion  isi 
Who  fliall  have  the  poffcffion  in  the  mean  time  ? 
for  it  muft  be  either  the  dcvifce  himfclf,  or  the 
heir  of  the  teftator.  The  devifee  cannot  be 
entitled  thereto^  if  we  pay  any  regard,  or  allow 
any  fort  of  cfFca>  to  the  words,  when  he  ar^ 
•  -  o    ,  rives 
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Hves  U  twenty-one  y.eurs  of  age.  And  if  w« 
admit  the  heir  of  the  teftator  to  be  entitled 
thereto,  then  we  deftroy  the  fuppofitioo  of  the 
eftate's  being  veiled  in  the  devifee  %  for  the  heir 
of  the  teftator  could  not  pollibly  be  entitled  (as; 
fuch)  under  any  iotereft  vefted  in  the  devi/ei.. 

Upon  the  whole,  for  the  reafons  above  noticed, 
I  incline  to  the  opinion,  that  the  eftate  could  not 
veft  in  A.  B.,  till  his  attaining  the  age  of  twenty* 
one  years  i  that  the  rents  and  profits,  in  the 
mean  time,  belong  to  the  heir  at  law  of  the 
teftator,  as  an  intereft  in  his  real  eftate  undifpofed 
of  $  and  that  as  the  devifee  did  not  live  to  attaia 
his  age  of  twenty-one  years,  nothing  becanie 
vefted  in  him,  but  the  devife  to  him  failed  in 
event,  and,  confcquently,  that  the  teftator's  heir 
at  law  is  entitled  thereto,  as  undifpofed  of •  .  ' . . 


UPON 


Casks  and  Opinions.  '  T95-: 


UPON  a  dcvife  to  the  right  heirs  of 
the  teftatorj.  his  fon  excepted. 


C  5.,  by  will,  fays,. "  After  the  deceafe  of  my 
**  wife>  I  devifc  to  the  eldeft  fob  of  my  foa 
^*  B.y  begotten  or  to  be  begotten,  air  my  ' 
**  eftates  in  — *— ,  for  his  life;  the  Iccorid* 
**  fon,  all  my  eftates  in  the  county  of       '^^^ 
^^  for  his  life,  and  fo  on,  in  the  (ame  man-^ 
"  ner,  to  all .  the  fons  my  fon  may  liavej 
<<  if  but  one  ifon,  then  all  the  real  eftates  to 
*'  hinni,  for  his  life  j  and,  for  want  of  hcira 
^<  in  him,  to  the  right  heirs  of  me  the  fkid 
<*  C.  B.y    for  ever,    my  fon   excepted,   it 
<^  being  my  will  he  fhall  have  no  part  in 
«  my  eftates." 

The  teftator  died,  leaving  his  fon  B.  and  four 
daughters*  Upon  a  devi^vit  vel  non^  a 
verdift  was  given  in  favour  of  the  will 
above  ftated  i  and,  in  a  caufe  in  the  Coun;^ 
of  Chancery,  it  was  decreec),  that  the  rents 
and  proBcs  of  the  teftator's  real  eftates  be- 
longed to  his  fon,  as  a  refuhing  truft,  un- 
til  he  ihould  have  a  fon« 

C2  The 
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The  fon  fufFcred  a^  rceovcrjr,  devifed  the  eftatet 
away  from  his  filters,  and  afterwards  died 
ivithout  ever  having  had  a  child* 


«i-^'"'"' 


Tms  is  certainly  a  c^Ce  of  *  comi'cjcrable  difS- 
colty,  infbnriuch' that"!  deend  U  impofliblc  to 
foim  or,  come  at;  z^hy.  l^tisCaaory  opfciorf  iippn  it^ 
Tn'c  deviie  is'her'e  taiccn  up,/r^/»  the  deceafe  of 
tlfe^  wife^  ^itHout;  any  jprjCccd^ag '  eft^te,  being 
limited,  to  ncY,  p'r' any  body  *e!^e,  as  I  ani  in- 
formed, .to  jfuppoftjthe  Ihriitat/ons  to  the  fonsr 
©t  51,  the  teltator.s  ion,  as  r£matndexs^  Therc- 
fare,  as,  no  fuch  fori  was  in  eje  at  the  teftator^s 
deceaJe,  thefe  limitations  muft  enure  a^execti- 
tojy  deyifes.  as^in.  Hdfifns y^Hofiins^  Xiaj^  tfiptfn 
€alb.  44*.  '  '  ,:    '; 

The  utmoft  extent  of  any  of  thefe  limita* 
ti&iis  appgarSi^  tfl^  \iWt  feeeflV  *4nt -tfttft^^  tail  ^M^ 
itfg  t>]^  ini{>Kci«»tf  <»  tfee  feft^  limieitibn  td^^ne 
fuch  Ibn,  (tf  bttt  <ind,)  fbt  bis  life  j  andy  for 
wafh't  of  htirs  \vi'  hi fri,  to  the  ;^g'i9/  ^^/rj  ^  /i&^ 
/^iy/(?r,  c^ck^ting"  his'  fon  5  for  this  limitation 
over,  to  any  'fj^feKdn  rii  ariy^Iiiafic  anfwering  the 
dcfftrip'tioti  of  hits  of  the  tefiatoTy  cforifincd  the 
preceding  words,  zndforivaiit  bf  heirs  ofhim^  to 
heirii  of  his  b$dy  i  for  there  could  be  no  default 
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^  heirs  general,  whilft  any  pcTiba  tuiftcd: /;§- 
|>able  of  anrwefing>  in  any  degree,  or  uaderiali^ 
exception,  the  dcfcription  of  heirs  of  ibpiteftft*- 
tor  ;  fo  that  the  effed  of  th^e  limuati^n  app^^ 
to  be  an  executory  devife  to  a  future  fon  o(^^ 
and  the  heirs  of  ^is  body;  and,  in  default .>^f 
fuch  ifTue,  to  the  tell^tor's  right  heirs,  exjc^iMg 
his  Jon  \  which  limitation  to  hi^  right  b^ir^^}^ 
un/aqcompanied  with  the  exfe^Hon^  would  de^^ 
have  been  a  nullity  in  effed,  as  giving  the  heif 
^nly  what  he  would  have  taken  paramount  tbfi 
,Vi|li^  by  his  better  title,  disjccnt^ 

_  |5ut  here,  the  eyprcfsly  excepting  out  of  the  dc*- 
fcri'ption  of  right  heirs  the  only  perfon  who,  if 
living,  CQuld  be  right  heir,  accompanied  with  tb^ 
pofitive  declaration  of  the  .teftator's  will,  ^that  Jiifi 
faid  fon  fhould  have  no  part  of  his  eftates,  .Csf^:; 
amounts  to  an  exprefs  declaration  by  theteftator 
himfelf,  that  he  did  not  ufe  the  words,  right  beirs^ 
in  their  technical  legal  lenfe,  but  ufed  them  in  a 
/qualified  or  reftrained  fenfe,  to  diftinguidi  and 
denote  perlbns  to  whom  he  meant  to  devife  the 
icftates,  from  and  in  exclufion  of  his  fon^  who  was 
his  right  heir  in  theunexcepted  proper  technical 
fenfe  of  the  word ;  for  the  exception  itfelf  ex^ 
plains  who  thefe  perfons  were,  namely^  fuch  as^ 
fX4:epting  the  Jofty  or  fuppofing  him  out  of  the 
way,  would  anfwer  that  defcription.  To  be  furc 
there  is  an  apparent  inconfi(tency  in  limiting  au 
eftate  to  one's  right  heir,  excepting  the  perfon 

o  3  alone 
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itone  anfwering  and  fiUing  that  defcriptibn^  aa 
4f  it  were  to  one's  right  heir,  excepting  one% 
right  heir  ;  but  this  only  proves,  that  the  teftatqr 
did  not  mean  to  ufe  the  words,  right  beirs^  in 
the  fenfe»  from  which  fuch  a  contradiAion  and 
a:bfurdity  mud  flow,  but  only  to  denote  fuch 
perfons  as  would  anfwer  the  defcripcion^  if  the 
excepted  perfon  were  out  of  the  way.     There 
feems  to  be  no  way  of  giving  any  efFeft  at  all  to 
this  ultimate  devife,  without  fuch  a  conitrudion, 
which  brings  us  to   the  point  of  the  greateft 
difficulty^    namely,    whether  the  words,    right 
heirs,  may,  under  fuch  an  explanation  or  quali- 
fication, as  arifes  from  the  exceptiop  of  the  pcfr 
fon  who  is  aftually  the  right  heir,  be  ufcd  t^ 
deij^otjc  perfons  not  aftually  right  heirs?    I  think 
the  cafe  of  IValker  y.  Snow,  Palm.  35  f|,  fo  fat- 
as  it  goes,  is  an  authority  iii  the  affirmative  of 
this  qucftion }   in  which  cafe,  upon  a  convey- 
ance of  lands  to  the  ufe  of  the  grantor  for  life, 
remainder  1to  his  fons  fucceffively  till  the  fixth 
ion,  in  tail,  remainder  to  the  right  heirs  male 
of  the  grantor,  to  be  begotten  after  thejixth  Jon  y 
this  laft  limitation  was  held  to  be  a  contingent 
remainder,  though  it  is  clear  fuch  fon  could  only 
be  right  heir  male  of  the  teftator,  excepting  bi^ 
fi^fi^ftS^^i  and  their  ilTue.  malej  that  is,  after 
the  removal  of,  and  fuppofing  the  preceding  fijc 
fons,  and  their  iflue,  out  of  the  way  j  nor  do  I 
apprehend,  th^t  the  decree  gndcr  which  B.  rf- 
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ccivcd  the  rents,  during  his  life,  at  all  in- 
fluenced or  aiFefted  this  queftion  \  for  although 
the  teftator  put  a  negative  on  his  receiving  an^ 
pari  of  the  rents  of  his  cftates,  yet,  fo  far  as  the 
teftator  fubftituted  no  body  elfe  in  his  place  to 
receive  the  fame,  he  muft  of  necefllty  be  entitled 
thereto,  as  undifpofed  of  j  and  as  no  difpofition 
is  made  antecedent  to  that  to  a  fon  of  5.,  the 
intermediate  rents,  till  the  cxiftence  of  fuch  fon 
could  be  decided,  were  undifpofed  of,  no  body 
could  claim  them  from  the  heir,  and  of  courfc 
the  heir  was  entitled  thereto. 

But,    upon    the  death  of   5.,    the    contin- 
gency   on  which   the   limitation,    to   a  fon   of 
him,    being  determined,    the  perfon  to    whom 
the  eftate  was  limited  over,  in  default  of  fuch 
fon   and   iffue  of  his   body,   J    conceive,    took 
cfFeft,  if  thofe  perfons  arc  afcertainablc  under 
the  defcription  ufed  by  the  teftator ;  and  the  law 
will  admit  of  their  taking  under  fuch  defcrip- 
tion.    That  the  perfons  intended  are  afcertain- 
ablc  according  to   the  apparent  intent  of  the 
teftator;  that  is,  that  he  meant  fuch  perfons  as 
would  be  his  right  heirs,  if  his  fon  were  out  of 
the  way,  as  he  has  endeavoured  to  put  him,  by 
the  exception  ;  I  think,  there  can  be  little  quef- 
tion I  and  that  they  may  take  under  fuch  a  qua^ 
lifted,  reftrided,  or  rather  explained  fenfc  of  the 
words,  riiht  beirs^  I  think,  the  authority  above 
citcd^   and  alfo^   in   fomc  degree,    the  fcveral 
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cafes  wherein  a  perfon  h^  been  admitted  t^ 
fake  under  the  defcriptjoo  of  heir  fpecial  in  th^ 
lifetime  of  the  anccftor,  or  in  the.  lifetime  of  an 
hfir  genfral^  (in  either  of  which  cafc^  the  dc- 
fcription  of  heir,  in  its  technical  fcnfe,  w^s  in? 
^pplicable^)  may  be  urged  as  authorities  j^  a^dji 
admitting  the  defcription  to  have  been  fufficient^ 
the  perfons  defcribed  muft  take  by  way  of  exe- 
cutory devife,  they  taking  ^fter  or  in  the  placp 
of  a  preceding   devife,   which   was   executory, 
and,    confcquentjy,   no  aft  of  the  heir  at  law 
could    bar    them.       Upon  thefc  principles,  I 
thinkj,  the  claim  of  the  daughters  of  C.  £•  has 
a  very  probable  foundation,  fuch  as,  were  it  my 
own  cafe,  I  fhould  certainly  think  it  incumbent 
^  on  me  to  try,  by  an  cjeftmcnt,  againft  the  de- 
vifees  of  their  brother  £,.     But  though  my  opi- 
nion inclines,  for  the  reafons  I  have  delivered^  in 
favour  of  the  daughters,  yet  the  cafe  appears  to. 
me  to  be  of  fo  new  a  complexion^,  that  I  cannot 
pretend  to  deliver,  or  mean  to  be  undcrftood,  4^ 
delivering  my  opinion  yvith  any  fort  Qf  QQ^ri 
fidcnce. 


UPON 
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UPON  the  Uft-mcntioncd  dcvifc;^  <<  to 
*'  the  right  heirs  of  the  teftator^  his  foii 
^^  excepted,"  where  the  efFeft  of  thoft 
wprd^  is  confidered  in  a  di^erent  view. 


|a  the  cafe  laft  fiatcd,  one  of  the  four  daughcerft 
died,  leaving  children,  and  the  furvivors^ 
in  confcquence  of  the  preceding  opinion^ 
brought  ejeftments  $  and,  in  Michaelmas 
term  24th  Geo.  III.,  obtained  judgment 
^gainft  the  fon's  dcvifee.  They  afterwards 
contraded  for  fale  of  the  eftate;  and  the 
concurrence  of  the  children  of  the  deceafed 
daughter  being  required  on  behalf  of  the 
purchafer,  it  became  a  queftion.  Whether 
f:he  (hare  of  the  deceafed  daughter  was 
(f^nfmifilble  to  her  reprefentatives  ? 


The  queftion,  Whether  the  (hare  of  the  de- 
ceafed daughter  was  tranfmiffible  to  her  child- 
ntk  ?   feems  to  me  to  depend  entirely  on  the 

II  point, 
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point.  Whether  the  devifc  to  the  right  heirs  of 
the  teftatpr,  his  fon  excepted,  imported  a  te- 
nancy in  common  to  the  perfons  anfwering  that 
defcription  ?  for  it  is  very  clear  they  cqtild  not 
take  as  coparceners,  as  the  exiftence  of  the  fon 
abfolutely  prevented  their  taking  by  defcent. 
Their  tide  muft  have  been  by  purchafe  under 
the  will,  as  perfons  anfwering  the  defcription  of 
heirs  at  law  of  the  tedator,  his  fon  excepted; 
which  defcription  operated  as  a  defignaiio  perjona^ 
applicable  to  fuch  daughters,  who,  if  the  fon  had 
been  out  of  the  way,  (as  the  exception  put  him 
in  refped  to  the  lands  fo  devifed,)  would  have 
been  heirs  of  the  teftator$  and  the  judgment  in 
favour  of  the  three  daughters  has  decided,  that 
this  devife  veiled  in  the  daughters  (expeAant  on 
the  preceding  eftates  limited  to  their  brother's 
fons,  which,  I  conceive,  could  not  exceed  an  eftate 
tail  at  moft)  immediately  on  their  father* s  decea/e^ 
and  was  not  a  remainder  contingent  to  fuch  per- 
fons as  (hould  anfwer  the  defcription  of  heirs  at 
law  of  the  teftator,  at  the  deceafe  and  failure  of 
fons  of  his  fon  5.  j  for,  had  it  been  [o^  the  revcr- 
fion,  in  the  mean  time,  would  haye  defcended  to 
fuch  fon,  and  his  recovery  would  have  deftroycd 
fuch  contingent  remainders,  and  the  fee  difchar- 
ged  thereof  would  have  pafFed   by  his  will,     I 
therefore  confider  it  as  admitted,  that  the  faid 
remainder  became  vetted  in  the  four  daughters, 
vpon  the  deceafe  of  the  teftator,  as  perfons  dc- 
*  *  •  fcribe^ 
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fcribcd  by  the  words,  heirs  of  tbf  teftat^^  bis 
Jon  excepted',  jind  as  the  dcvife  was  to  fuch  pcr- 
fons  for  ever,  it,  of  courfe^^  gave  them  the  fee. 

Now,  as  there  are  no  words  in  that  devife  ex* 
preffive  pf  a  tenancy  in  connnnon,  between  or 
among  the  perfons  thereby  d^fcribed,  nor  any 
thinjg  in  the  nature  of  the  eftate  devifed  to  them^ 
Jnconfiftent   with   a  joint  eftate,    I  do  not  fee 
what  is  to  prevent  their  taking  as  joint  tenants, 
in  the  fame  manner  as  if  the  dpvil'e  had  been 
to  them  by  name  ^  and  if  fo,  on  the  d^ceafe  of 
the  one,    without  ^ny  difppfition  of  her  lhar<, 
or   any  a6t  by  her  or  h?r  fillers  to  fever  the 
joint  tenancy,  that  fliarc  furvived  to  her  fillers^ 
and  was  not  tranfmiffible  to  her  children.     The 
cafe  ciced  from  Qroke  Eliz.  ^'^i.  ^ppeafs  to  be 
direflly  in  point;    for   thpugh  it  may  be  ob« 
ferved    that,    in  th^  c^fe  fo  cited,  the  devife 
feems  to  have  been  to  the  daughters  by  name^ 
and  th^ir  heirs^  and  not  to  them  by  th^  defcrip^ 
tion  of  heirs;  yet  th^t  does  riot  diftinguiih  it 
in  cfRft  froQfi  the  prefect  cafe^    for  whoever 
admits  that  it  operated  as  a  deyife  to  the  daugh- 
ters in  fee,  adniics,  I  conceive,  it  was  in  eSed  a 
devife  to  the  daughters,  and  th<:ir  hcirsi  which 
would   be  cxaftly  the  cafe  cited.     The  deviie 
was    to  4be  right  heirs  of  $b^  t^ator^   his  Jon 
^cepted ;    what   was  this  but  a  dcvife  to  per* 
fons  anfwering  a  certain  dcfcription^   ;ind  the 
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/ame  in  e$e^  as. }(  it.  bad  beep  to  fuch  perfom 
for  ever,  hiid  the  teftacor  faid  to  fuck  perfons  for 
ever,  as  would  be  my  heirs  at  law,  if  my  foa 
were  out  of  the  way  ^  I  think  it  could  hardly 
have  been  contended,  that  fuch  perfons  could 
take  otherwife  than  jointly,  as  they  could  not 
take  by  defcent,  on  account  of  the  exiftence  of 
the  fon.  The  daughters  were  fuch  perfons, 
}and  therefore  I  think  the  conclufion  extend^  tQ 
them« 

It  does  not  appear  to  me  that  any  differ* 
encc  in  the  mode  of  defcribing  the  objcdls  of 
k  devife,  unlefs  in  cafe  of  heirs  at  law,  which 
the  daughters  were  not,  can  alter  or  vary  the 
nature  of  the  eftate  devifed.  A  limitation  (ex* 
cept  in  tail)  to  perfons,  whether  afcertained  by 
name,  or  other  circumftance  of  ddcriptton  ap« 
plicable  to  them,  I  apprehend,  makes  them 
joint  tenants,  if  there  are  no  words  to  fever  the 
intereft.  In  the  prefent  cafe  there  arc  none  j 
and  if  they  are  to  take  in  common,  it  mufl: 
be  by  implication ;  and  if  there  is  any  ground 
^or  2,1}  implication  of  that  fort,  I  conceive^  it 
muft  be  in  the  dcfcription  of  heirs  of  the  tefta* 
tor,  i^c.  that  thereby  the  t^ftator  meant  nof 
only  that  the  perfons  anfwering  that  defcriptioo 
Ihouid  take»  -but  that  they  fbould  alfo  take  as 
if  tbe^  wjjije  h^irs.  But  thi«  intent,  could  not 
take  eJQPe£i^.>eca\iif(p  they  coj^d  not  take  as  co^ 

^  parcener&s 


paMcders  J  anii-  W  tniild' one  impliei^rofi  ti^ortf' 
another,  by  afguing,   firft,    that   a  dtivife  irri^' 
pliesi»  that  perfoa^  1{i;6t]ld  cake  i^cb-heirs  inf  c<^ 
pgfpcetiarfi   and,  fetoftdly^  thaf^  fif^^m  thts  ith-^' 
plieai$iony  itk>C0ibe  i»ktrtd,  t4iatf  bMaifft  «b^' 
could  not  cake  as  coparceners,  they  ihould  -Peik^ 
as   tenants   in   common,  feems  to   be  running 
from  impitcation  into  mere  conjedure,  and  that 
too  contrary  to  the  implication  from  which  it  19 
fuppofed  to  proceed.     If  the  devife  to  them  as 
heirs  iaiplies  any  thing  in'  rcfpeft  of  their  mode 
of  taking,  it  muft  be,  that  they  fhould  take  as 
heirs  in  coparcenary.     This  is  inconfiftenc  with 
their  taking  as  tenants  in  common,  and,  coafe* 
fequently,  cannot  imply  that  they  fhould  take  in 
common  i  and  if  the  devife  implies  nothing  in 
refpeft  to  theirifibde  of  taKingi'lhey  of  courf^p^ 
took  as  joint  tenants. 

Upon  the  whole,  therefore,  it  feems  to  me, 
that  the  fifters  took  jointly,  and,  confequently, 
that  the  Ihare  of  the  deceafed  furvived  to  the 
other  two ;  and  if  fo,  the  iffue  of  the  deceafed 
fitter  are  not  neceffary  parties  to  make  a  title  to 
a  purchafer.  But,  confidering  that  this  point 
may  ftrike  other  gentlemen  in  a  different  light, 
as  it  has  done  the  counfel  already  confulted  on 
behalf  of  the  purchafer,  I  think  fuch  purchafer 
cannot  be  advifcd  to  take  the  title  fubjeft  to 
the  quettion,   and^   confequently,   that^  in  or-* 

der 


igS  CmU  and  OpiKiofis# 

dcr  to  avoid  ic^  be  will  aft  prudently  in  re-« 
qoiring  the  concurrence  of  the  children  of. 
the  deceafcd  filler  in  the  conveyances  though 
I  cannotj  for  the  reafons  I  have  noentioned^ 
confider  them  as  entitled  to  their  mother's 
liMre* 


THAT 
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THAT  the  remainder  limited  by  the 
following  devife  is  not  contingent,  but 
vefted : 


A.i  by  will,  fays,  **  I  devife  to  my  eldeft  font 
<*  B.  my  eftate  called  X>  to  hold  the  fame, 
^*  and  to  take  the  rents  thereof  for  his  owa 
«^  ufe,  untfl  my  fon  C.  ihall  attain  the  age 
^^  of  twenty»one  years,  in  cafe  my  faid  fon 
^<  C.  ihall  fo  long  live ;  but,  if  my  faid 
^^  fon  C.  fhall  die  under  age,  and  withouc 
*^  iffue,  then  to  hold  the  fame  as  afore- 
'^  faid,  until  my  fon  D.  fhall  attain  his 
'^  age  of  twenty-one  years  i  and  from  and 
^^  immediately  after  my  faid  Ton  C.  (hall 
'*  attain  his  age  of  twenty-one  years,  then 
**  I  give  my  faid  eftate  called  X.  to  my 
<^  faid  fon  C*.,  his  heirs  and  affigns,  for 
^^  ever;  but  ih  cafe  my  faid  fon  C.  fhall 
<<  die  under  age,  and  without  iffue,  and 
<<  my  faid  fon  Z>.  fhall  live  to  attain  his 
**  age  of  twenty-one  years,  then  I  devife 
"  the  fame  to  my  faid  fon  D.,  his  heirs  and 
*^  affigns,  for  ever," 

Hau 
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ttxb  the  above  eafc  corhe  before  me  in  tfec 
firft  inftaUce^  and  before  it  had  been  the  fubjcft 
cf  ztij  other  opiniorr>  or  qf  an^  j>»d«iai  \^cx^. 
fioib  I  ihouldr  have  been  of  QpHiion^.that  C.^ 
tjie  tcftator'6  fon^  took  a  vsJUd,  (/hUt  of  whc- 
ritance,  fubjefi:  to,  and  ia  remainder  expe&ant 
c^  the  pfecediiig.  chattel  inuircft'  Uaiited>tb  his 
cider  brother^  till  he,  €.,  eame'of  agr>if  he  fo 
iQPglivcd* 

Tho  general  ten«r  of  cafes  (as  obfcrved  bjr 
Blackftone^  in  arguing  the  cafe  of  Demty^^Sat- 
t^timaite^  i  Blacks  Re/.  520. )i  evef'  fince 
Borafion*s  cafej  3  Co.  1^,  are  ftrong  ta  this 
purpoie^  Some  of  thefe  cafes  have  beeif  where 
t^e  fjrO:  limitation  was  for  the  ienefii  ofotbef 
ferfons  than  the  devifee  of  the  inheritance }  in 
others^  the  p^rticiilap  interefl:  firft  limited  has 
been  in  truft  for  hinn«  The  prefent  caie  is  of 
the  former  defcription^  aiid>  I  thif)k>  on' that 
very  ground,  is  the  ftronger  for  the  devifee  of 
the  inheritance ;  becaufe*  clear  of  the  obj^d^ion^ 
that  a  chattel  intereft  for  the  bcnt:.fit  of  a  dc* 
vifeej  feems  inconfiftent  with  an  intent  of  his 

taking 


,  Cases. .aarrf  Opinions.  iqj 

taking.  ,/^^  vefted  inheritance  at  the  fame  Uipe# 
*rhe  decifions,  however,  have  been  in  favouf 
of  the  veiling  of  the  inhcricance  in  both  cafes* 
\x  is  true, that,  in  the  prefent  cafe,,  the  devife 
of  the  fee.  to  C.  on  his  attaining  twenty-one. 
Is  not  abfolute,  but  the  cftate  is  given  to  hi* 
hrother  D.  on  C.'s  dying  under  age,  and  with* 
pqt  ilTue.  .        , 


But  this  ctrcumliance  does  not  appear  ta 
me  to  take  the  prefent  cafe  aut  of  the  reat 
fon  of  the  authorities  cited  in  favour  of-C 
Had  the  limitation  over  to  D.  been  abfo-* 
lute,  and  made  to  depend  on  the  only  fqffibU 
alternative  to  the.  event  on  which  the  eftate  is 
cxprefsly  limited  to  C,  viz.  C.'s  dying  under 
fwenty-one.;  there  might,  perhaps,  have  bcea 
fomc  ground  to  fay,  that  the  period  of  the  eftate^i 
vejiing  was  poftponed  till  the  event  of  C/s  at- 
taining twenty-one  fliould  be  decided,  as  the 
difpoficion  then  might  have  been  confidered  as 
contingent,  with  a  double  afpeft  \  complete  on 
one  band^  if  failing  on  the  other.  But  the  li- 
mitation to  D.  is  not  to  take  effed  on  the  failure 
of  the  event  on  which  the  inheritance  is  ex- 
prefsly  limited  to  C,  and  therefore  is  no  com^ 
piece  alternative  to  or  fubftitute  for  it,  fo  as  to 
warrant  the  conftruftion  of  the  two  limitations 
being  hinged  on  one  common  contingency.  So 
far  from  it,  the  limitation  over  to  D.  is  on  an 

P  event 
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evtfit  #hkh  implies  an  idea,  arrd,  confr quendir, 
iHttnt,  irt  *hc  teftator,  that  the  prirceding  li- 
i!Mtari6n  f6  C.  **buld  be  efprdlual',  if  he  did  not 
lifriit  the  cftate  over  tb  D.,  in  the  event  of  C.*s 
death  '  tjnd'cr  twenty-one,  and  without  iffue. 
For  if  the  teftator  had  not  confidtrcd  the  eftate 
W  tfarifmiflible  to  the  iffuc  cJf  C,  b  cafe  of 
his  deccafe  under  twenty-one,  it  was  nugatory 
to  comeSl  the  failure  of  fuch  iffue  with  his  death 
titidtr  age,  as  part  of  the  condition  on  which 
the  eftate  was  to  go  over  j  and  it  fcems  clear, 
the  eftate  could  not,  in  that  event,  be  tranf- 
tnlfllble  to  fuch  iffue,  to  whom  no  devife  thereof 
had  bern  made,  unlefs  they  could  take  by  de- 
fcetit  fronn  their  father.  Can  there  be  a  doubt, 
thjit  the  teftator  intended  the  iffue  of  C.  dying 
otfder  twenty-one  Ihould  take  ?  Would  he 
}XkVc  given  k  over  to  D.,  in  the  event  of  C/s 
dy^ng  under  twehty-one  without  ijfue,  and  havfc 
left  it  todefcend  to  his  own  heir  at  law,  if  C. 
diecJ  under  that  age  leaving  iffue?  Could  the 
teftator  entertain  an  idea,  that  C/s  iffue,  if  not 
rhtcrided  to  rake  thcmfelves,  fhould  prevent 
D/^  ttiking,  when  he  devifcd  the  cftate  over  to 
O/pn  C.*s  death  under  age,  and  without  ijfue? 
Tfic  latter  part  of  the  rcftriAion  is  manifeftly 
Rftehded  to  prevent  D.'s  taking  in  exclujton  of 
fuch  iffue.  If  fo,.the  intent  is  nianifcft,  that  fuch 
ffftic  ifiiould  take.  Such  iffue,  ic  feems,  can- 
hot  'Calcfc,  bnleTi  we  confidci'  the  eftate  of  in- 
heritance 


heritance  as  vefted  in  C  The  authorities  ia 
point  warrant  fuch  a  conftruftion  i  and  there- 
fore,  I  am  of  opinion^  that  it  would  pre- 
*vail  in  the  prefcnt  cafe.  It  follows^  that  I 
cannot  adviiis  T«  tQ  prqfi^cqte  the  appeal  in 


p  a  THAT 
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THATF  a  dcvife  in -truft,  *)r  the  firft 
fon  of  A.^  when  he  attained  the  age 
of  twenty-five  years,  is  not  a  coni- 
dition  precedent,  which  muft  happen 
to  give  effefk  to  the  fubfequent  limita- 
tions, but  only  a  precedent  eftate,  at- 
tended  with  fuch  limitations. 


X,  by  will,  gave  to  D.  and  his  heirs,  his  lands 
at  7".,  upon  truft,  for  his  wife,  for  lifej 
and  after  her  deceafe,  and  payment  of  an- 
nuities and  certain  debts,  to  convey  the 
fame  ynto  and  to  the  ufe  of  the  firft  and 
eldcft  fon  of  his  coufin  A.^  when  fuch  firft 
fon  attained  his  age  of  twenty-five  years, 
in  cafe  his  faid  coufin  fhould  have  or 
leave  ^ny  fuch  who  fhould  attain  his  faid 
age  of  twenty.five  years,  for  his  life  only, 
with  remainder  to  truftees  and  their  heirs, 
to  prefervc  contingent  remainders  during 
his  life  5  and  after  the  deccafe  of  fuch  firft 
fon,  to  his  firft  and  other  fons  in  tail-male> 
fucccflively ;  and,  for  default  of  fuch  ijQTue, 
to  the  ufe  of  the  fecondj  third,  and  all  and 

every 
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every  other  the  fon  aod  fons  of' the  body 
of  the  faid  ^.,  lawfully  to  be  begotten^ 
leverally,  fucceflively,  and  in  remainder, 
one  after  another^  in  order  of  birth»  for  and 
during  the  tern)  of  his  and  their  natural 
life  and  lives  only>  with  rennainder  to 
truftees  to  preftrvc  contingent  remainders, 
with  the  like  remainders  to  their  6rft  and 
other  fons  in  tail,  with  a  preference  of  the 
elder  fucceffively  to  the  younger ;  and,  in 
default  of  fuch  iffiie,  to  convey  to  B.  for 
life,  and  to  his  Brft  and  other  fons  in  tail, 
remainder  to  C.  and  his  firft  and  other 
fons  in  tail,  remainder  to  ji.  in  fee. 

ji.  had  one  fon  living  at  the  death  of  X^  but 
who  died  under  twenty-five,  and  he  has 
no  other  iffue.  B.  is  living.  C.  is  dead 
without  ittucp 


It  feems  to  me,  that  the  limitation  to  yf/s 
fon  attaining  the  age  of  twenty-five  years,  m^y 
be  underftood  as  confined  to  his  /rfi  and  eldeft 
fon^  and  not  to  mean,  bis  frji  and  eldeft  /on  at-* 
tainfng  that  agf.    For  the  devife  is  to  his  Jlrft 

p  5  and 
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irtSf  ^ieji  fan,  ^htr^/uib  fif^  Jim^ fhotrfd  attain 
h?J  age  of  ^wtrAtyiiftlre  ^tari.  -Artd  thotrgh  the 
words,  •*  }h  c'afc  his  faid-'^dufiti  fhduld  have 
*'*'^jr  j/fetS   'ddhd  jfhvutd  atUfn  bh  fatti  age  of 

'^'^'':^hnfy-Jive'yVars\'^  rtiaj^  Be  ik^gfed  as  extend- 
ing it  to  the  ftrft  Ton  attaining  thM:  ag^,  yet,  if 

'  wfe  reftr  the  word  facb  to  thfe  ftn  b^forh  men^ 

^iHntd,  k  Will  thch  be,  of  filch  flrft  fon,  and  the 
liinitation  over  to  the  ftcond  and  other  fons 
6f  ^.  is  hot  attended  Vvith  any  fuch  reftric* 
Vioh.  This  cbhftruiftlon,  I  think,  is  warranted 
hy  the  words,  and  will  fugport  the  will,  in  the 
event  that  has  happened;  whereas  the  contrary 
conftruSion  would  probably  fubVi^rt  the  greater 
part  of  it  i  and  therefore  I  choofe  to  adopt  the 

'  fdrmer. 

•  'Utider  thfe  (idnftruAion,  ai  if.  had  a  foq 
born  in  the  teftator's  lifetime,  to  ^htWcr  fuch 
defcription  of  his  firft  and  eldcft  fon,  I  think 
the  limitation  to  him,  on  his  attaining  twenty- 
five  years  of  age,  was  good,  which  other- 
wife  would  not  only  have  been  void  in  itfelf, 
but  might  have  precluded  the  validity  of  the 
fubfequent  limitations.  And  if  that  limitation 
IMS  good,  the  ftubfetjuent  Hmifatlon^,  ^hich 
Wbft  at  far\«eft  haVe  teffttt  <>n  fuch  fi3ft*s  rt- 
^iaihibg   tV^bty^fi^fe,    I    think,  werd  alfo  go^d, 

-'ana  took  cff^A  dccbi-dingi^i  x>h  tftfe  ^*^tA  bf 
fuch    firft  Toh:   tor    I    do  m  rortfiaet  ^hc 

preceding 


prcGijduxg    liovitation    to    the    firft^fqn   of  ^|, 
ivhe.n  he  "attained  the  fge  of  twenty-f^y.e  y.earf, 
^  a  qpndicion    precedent,   which   a^u{^  ^^Pfi'* 
in  order  to  give  efted  to  the  fubfcqueixt  linr^it^- 
tion^  ,hMt  only  as  a  precedent  efta^te,  .^tc^nd^d 
with  fuch  limitations,  as  in  the  cafe  of  Scpit^^ 
wood  V.  EdgCy   I  Salk.  229.     Gulliver  v.  Wickett^ 
I    ^/^.    105.       1    therefore    incline    to    think, 
that  the  contingent    linnitations    to  A'%  fecond 
and  other  fons  are  ftill   fubfiftingj  for  though 
they  are  contingent^  the  legal  eft  ate  in  the  truf- 
tcc  fupports  them  ;  and  though  confined  to  their 
lives,  they  are  not  void  on  that  account ;  for 
an  eftate  for  life  may  be  limited  to  the  unborn 
child  of  a  perfon  in  ejfe^  but  the  limitation  to 
ibeir  firft  and  other  fons  is  void ;  though,  upon 
the   manifeft   intent  of    the   tt^ftator,    that   the 
eftate  (hould  go  to  the  ifTue  male  of  fuch  fons 
of  A.f    and    not   go  over    till   failure   thereof, 
I    apprehend,    the   Court  of   Chancery    might 
decree    eftates    io    tail  male  to  A\  fons,    ac* 
cording  to  the  cafe  of  Humberfton  v.  Humber^ 
fiony  I   P.  Wms.  332.     Subjtft   to    rhefc    con* 
tingent    eftates,    B.^    the    devifee,    appears    to 
be  entitled   for  his   life,  remainder  to  his  firft 
and    other    fons,    fucceffively,    in    tail    male; 
remainder    to  A.    in    fe^  \    for  C,    it    feems, 
is    dead    without    iflue.       As    to  JD.,   he   ap- 
pears to  have  taken  the  whole  legal  eftate  in 

p  4  fee. 
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♦  fee,  for  the  purpofc  of  the  trulls ;  and  there- 
fore, all  the  above  cftatcs  are  merely  equit^^ 
able^  or  truft  eftates.  Thefe  are  my  fenti- 
ments  on  the  conftruclion  of  the  will ;  but  I 
think  it  a  cafe  of  difEculty,  and  liable  to  differ- 
ent opinions. 


THAT 
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THAT  the  following  words  in  a  will 
give  [hat  fort  of  executory  dcvifc, 
whereby  the  limitation  over,  on  a 
particular  event,  is  made  co  defeat  a 
fee  fimple  prcvioufly  vetted* 


X,,  by  will,  fays,  *'  I  devife  my  lands  and  tc- 
**  nements  at  P.  unto  my  wife,  for  her 
**  life;  and,  after  her  deccafe,  I  give  the 
*'  fame  unto  my  daughter  B  ,  and  to  her 
"  heirs  and  affigns  for  ever;  but  it  is  my 
"  will,  that  if  the  faid  B.  X.  my  daugh- 
"  ter  (hall  die  before  attaining  her  age 
**  of  twenty-one  years,  without  iflue  of  her 
<<  body  lawfully  to  be  begotten ;  or  if  fuch 
**  iflue,  if  any,  (hall  alfo  die  before  attain- 
^*  ing  his  or  her  age  or  ages  of  twenty-one 
**  years,  then,  from  and  after  the  death  of 
<*  the  faid  B.  X.  my  daughter,  and  of  fuch 
**  iflue  fo  dying  as  aforefaid,  I  devife  the 
*'  fame,  fo  given  to  the  faid  B.  my 
**  daughter,  and  her  hcirs^  as  aforefaid, 
^'  unto  my  wife,  for  her  lifei  and,  after 
"  the  death  of  my  faid  wife,  and  of  my 
*'  faid  daughter  B,,  and  fuch  iflue  fo  dying 
*^  as  aforefaid,  I  devife  the  fame  premifes, 

«  fo 
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*'  fo  given  to  the  faid  5.  my  daughter, 
♦*  and  her  heirs,  as  aforefaid,  unto  ji.  my 
"  daughter,  and  to  her  heirs,  for  ever/* 


The  difficulty  of  this  cafe  fcems  to  mc  to 
reft  on  the  ambiguity  in  the  reference  of  the 
words^  /ucb  ijfue^  if  any,  in  the  devife  over  to 
the  wife,  and  daughter  yi.  If,  by  thcfc  words, 
wc  underftand  only  ijjue,  which  B. .  might  leave 
on  her  dying  under  the  age  of  twenty- ^nty  then, 
as  B.  has  attained  that  age,  the  executory  li- 
mitation  over  has  failed,  and  the  fee  fimple 
Brft  devifed  to  her  is  now  become  ind^feafiblej 
and,  if  fo,  (he  may  difpofe  of  the  eftates  by 
will. 

In  all  events,  this  will  be  the  conftruiflion, 
if  we  conlider  the  tcftator  as  providing  only  for 
the  contingency  of  his  daughter  iJ.*s  dying 
under  twenty-ione,,  tither  wUhcut  ijfuij  $r  leav* 
ing  ^ue  that  .Jhmld  not  live  to  attain  that  age\ 
and  this  appears  to  4ne  the  moft  probable  con- 
ftrudion  j  for  the  contingency  of  5.'s  dying  bc- 
.  fore. her  attaining  her  age  pf  twcnty-^one  years, 
I  think,  xuns  through  the  whole  devife  over> 
And   is   conoeAed  as    wiell  ^wich   the  event  of 

her 
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ter  not  leavii)|r  idlue,  as  of  he;-  leaving  anf 
that  fliould  not  live  to  that  age.  The  tefta- 
tor's  intent  appears  to  have  been^  that  if  tiA^ 
tber  B.,  nor  any  iffuc  of  her,  attained  the  ag^ 
of  twtnty-one,  then  the  eftatcs  (hoold  go  over 
to  A.-i  and  that  both  herfclf  and  her  iflue^  if 
(he  had  any,  mufl:  die  under  that  age  to  en- 
title ^v 

The  claofe  containing  the  devifc  over  is  not 
quite  perfeft,  and  reqi>ire!s  fome  words  to  fup* 
ply  it ;  and,  I  conceive,  it  is  moft  conHftentljr 
fuppHrd  by  reading  it  thus,  namely,  "  If  the 
"  faid  B.  X.  my  daughter  (hall  die  before  ac- 
**  tainmg  her  age  of  twenty  one  years,  or  witb- 
^*  out  iffue  of  her  body  lawfully  begotten,  or 
**  leaving  iffue,  and  fuch  ifluc  (hall  alfo  die, 
f*  f5?r."  The  contingency  of  her  dying  with- 
out iffue  is  exprefsly  conncded  with  that  of 
her  dying  under  twenty  one.  The  alternative  to 
her  dying  under  age  without  ijfue  wa$,  her  dy- 
ing under  that  age  leaving  iffue.  Indeed,  the 
latter  contingency  of  B.\  iffue  dyiiig  under 
twehty-one  feems  to  me  tKpreJsly  conneEitd  with 
the  event  of  her  own  death  ufhier  age^  by  the 
word  a!/Oj  when  the  teftator  fay^,  cr^  if  fuch 
iiBbc,  if  iiny,  Jhall  also  diey  &cc.  Here  the 
word  "  aJ/o"  has  no  proper  objeft  of  refer- 
ence to  conneft  the  death  of  the  iffue  with, 
but  the  death  of  the  fnother,  as  befdre 'ex- 
and  is  'cq\iivatew-to  likiwj/k^  cr,  as 

well 
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well  asy  their  mother;  and  the  coupling  the 
death  of  J5.,  and  her  iflue,  with  the  copulative 
conjunction  and^  in  all  the  fubfequent  claufes 
of  limitation  over,  corroborates  the  conftruc* 
tion.  Befides^  here  is  no  devife  over  in  the 
event  of  J5.*s  dying  after  twenty-one^  without 
ijfue:  And  it  could  never  be  the  teftator's 
meanings  that  the  eftates  fliould  go  over  in 
the  event  of  5.'s  dying  after  age,  leaving  any 
iJfue  that  fhould  not  live  to  twenty-one,  and 
yet  not  go  over  on  her  death  without  leaving 
avy  iJfue  at  all.  But  we  incur  this  inconfift- 
ency,  if  we  do  not  confider  -the  latter  part 
of  the  contingency,  '*  or^  if  fuch  ijfue^  if  any y 
**  &c."  as  coupled  with  the  event  of  5/s 
dying  under  age,  as  well  as  the  former,  namely, 
that  of  her  dying  without  ijfue, 

'  Upon  the  whole,  therefore,  I  incline  to  the 
opinion,  that  the  devife  to  B.  was  a  devife 
in  fee,  with  an  executory  devife  over  to  her 
mother  for  life,  and  to  the  fitter  ^,  in  fee, 
•'on  the  event  of  £.'&  neither  living  to  attain 
the  age  of  twenty-one  years  herfelf,  nor  leav- 
ing any  iflue  that  (hould  attain  that  age;  or, 
in  other  words,  of  her  dying  under  twcnty-one 
years'  of  age,  without  leaving  iflue  that  fhould 
live  to  attain  that  age. 

If  I  am  right  in  this  opinion,  the  contin- 
gency on  which  the  devife  depended,  has  failed 
•     '  by 
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by  her  attaining  twenty-one  j  and,  as  h?r  cftatc  * 
in  fee  is  thereby  beconie  indefeafible,  ihe  may 
difpofe  of  both  freehold  and  copyhold,  as  ihe 
pleafes,  by   will,   or  otherwife,    (fuppofing  the 
copyhold    properly   furrcndered,)    whether   ftic 
dies   without  iffue  or   not,   either   in   the   life- 
time of  A.y  or  afterwards.     As  to  jB/s  taking 
an    cftate  tail,    I  fee  no   fufEcient   ground   for 
it;    for  whether   we  confider  the  event  of  her 
leaving  iffue,  as  coupled  with   that  of  her  own 
death  under   age,  or  not,  yet  it   is  clear,  the 
limitation  over  was,  in  the   event  of  her   at- 
taining  age,    conBned   to  the    contingency   of 
her   not  leaving  ijfue  that  Jhould  live  to  attain 
iwenty^one^  which   is   inconfillent  with  the  na« 
ture  of  an  eftate  tail.     I  therefore  cannot  fee 
any    neccffity    for    her  fuffering  recoveries   in 
this  cafe.      But  as  one  of  the  gentlemen,  of 
whofe  opinions  copies  have  been  left  with  this 
cafe,  has  fuggefted   a  doubt  on  this  point,   it 
may  be  prudent  to  obviate  the  like  doubt  in 
future,   by  fuffering  recoveries  of  the  feveral 
fftates* 


THAt 
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THAT  a  devire  tp  C3?ccutors,  ofUnds 
in  tryft,  to  fclK  is  within  the  ftatutc 
of  ?i  Henry  VIII.  c.  4.,  providing, 
tbatwher^  lands  are  wHUd  to  be  Joli 
hj  executors,  though  fart  of  thera  re-^ 
fy/e,  yet  the  reji  of  them  may  fell. 


DireAions  for  a  conveyance  under  thofc  circum- 
ftances. 


Tliff.flHI     I'W      t 


This  \)eing  a  devife  to  executors,  of  lands  te 
J)e  fold  by  ii>em,  I  apprehend,  it  is- within  the 
ilatute  21  Henry  VIII.  r.  /^.y  whereby  it  \%  pro- 
vided, that  where  lands  are  willed  to  be  fold  by 
executors,  though  part  of  them  refufe,  yet  the 
reft  might  fell;  vide  Co.  Lit t.  113.  a.  And  the 
cafe  of  Bonifaut  and  Sir  Richard  Greenfield,  Cro. 
Eliz.  80.,  fecms  diredlly  in  point.  I  therefore, 
conceive,  that  the  two  adting  executors,  in  this 
cafe,  might  fell  the  lands,  upon  the  refufal  of 
the  third  to  concur  therein ;  and  as  the  ne- 
pl^eyv,*?  formal  renunciation  of  the  executorlhipi 
*  *  '  8  would 
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wotild  manifefl:  his  refufal  to  uke  upon  him  the 
adminiftration  and  difcharge  of  the  will,  I  think, 
it  would  be  proper,  on  that  account  only, 
thcfugh  ufelefs  in  any  other  refpcftj  for  it  would 
neither  diveft  him  of  any  eftate  vefted  in  him 
by  the  devifc,  nor  bind  him  from  hereafter 
eorrting  in  to  prove  the  will,  and  aft  as  exc- 
cutt)r,  if  he  pleafed,  it  being  made  during  the 
fives  of  co-executors  who  have  proved  the 
will. 

But,  as  the  ftatute  above  referred  to,  ex- 
prefsly  provides  for  the  cafes,  where  part  of  the 
executors  refufe  to  take  upon  them  the  admi* 
niftration  and  charge  of  the  will,  f^c.  I  think 
the  formal  renunciation  of  the  executorfliip  dc- 
firable,  as  evidence  of  the  refufal  to  take  the 
charge  or  adminiftration  of  the  will.  But  al- 
though I  think,  that  after  fuch  renunciation  by 
the  nephew,  the  two  fons  and  afting  executors 
might,  by  virtue  of  the  aft  referred  to,  make 
an  effcftual  and  valid  conveyance  to  a  purchafer, 
of  the  lands  in  queftion,  yet,  as  it  is  out  of  the 
courfe  of  common  praftice,  and  this  is  *the  cafe 
of  an  aftual  devife  of  the  lands  to  the  executprs, 
in  truft  to  fell,  which  is  not  exprcfsly  mentioned 
in  the  faid  ftatute,  I  fliould,  to  avoid  all  quef- 
tion from  the  novelty  of  the  proceeding,  and 
render  the  mXtperfeHly  marketahUy  rather  think 
it 'prudent  for  the  purchafer  to  require*  the  con- 
currence 
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currcnce  of  the  faid  nephew  in  the  conveyance ; 
or  that,  previous  to  the  conveyance  by  the  other 
two  executors,  he  (hould  rcleafc  to  them  all  his 
intcreft  in  the  trufl:  cftate;  or  he  might,  upon  a 
bill  in  equity,  filed  againlHiim  for  that  purpofe 
by  the  ceftuique  truft,  pr  perfons  interefted, 
making  the  other  executors  parties  be  dif* 
charged  by  the  court  from  the  truft,  and  diredlcd 
to  join  with  the  other  executors  in  conveying  the 
lands,  fo  as  to  veil  them  in  the  faid  other  exe- 
cutors, and  fome  other  new  truftee,  to  be  ap- 
pointed in  his  room,  upon  the  trufts  in  the  will, 
who  may  afterwards  all  join  in  the  fale  and  con- 
veyance of  the  lands  accordingly.  And,  ab- 
ftraScd  from  the  view  of  avoiding  all  future 
queftion,  that  might  affeft  the  facility  of  going 
to  market  with  the  title,  the  purchafer's  ex- 
emption from  feeing  to  the  application  of  the 
purehafc  money,  probably  requires  the  concur- 
rence of  all  the  executors  or  truftees  in  the  re- 
ceipt for  that  purchafe  money,  and  therefore, 
may  render  it  prudent  for  him  not  to  accept  the 
tide  without  fuch  concurrence,  unlefs  under  the 
fanftion  of  a  court  of  equity. 

As  to  the  mortgage,  I  conceive,  it  only  re- 
voked the  devife  of  the  lands  fro  tanto^  and  that 
fuch  devife  remained  good,  fubjed  only  to  that 
mortgage.  The  conveyance,  as  propofcd,  to 
a  nominal   purchalcr  or  truftee,    for  the  pur- 

chafiftg 
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chafing  executor^  would  be  the  regular  and  pro«^ 
perefl:  mdde ;  but  I  cannot  think  a  purchafe  b/ 
either  of  the  executors  advifable  in  any  fliapej 
as  all  purchafes  of  truft  eftates^  or  any  part  of 
them,  by  any  truftec  thereof,  arc  highly  dif- 
countenanced  by  our  courts  of  equity  i  yidc 
WhtlpdaU  and  Cook/otiy  i  Vez.  9.  \ 


THAT 
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I  therefore   do  not  thinks    that  A.  S^  and 
his    fons  can,   by  any    mcans^    make  a  title, 
otherwife  than    fubjeft  to  the  eventual    right 
of  any  iflue  of  the  father  or  fons^  who»  in  cafe 
of  the  deaths  of  any,    or  of  all  the  prefenc 
fons,  in  the  father's  lifetime>  may  happen  to 
be  the  heir  of  his  body  at  the  time  of  his  de*  ^ 
ceafe.      Subjeft   to    fuch   contingent   claim>  I 
think  a  title    may   be  made^    by    the   father 
and  his  three  fons  joining  in  a  fine;   that  is, 
I  thinks  that  a  fine  by  the  father  and  his  three 
fons  will  make  a  title,    in  the  event,    cither 
of  any  one  of  his  faid  fons  becoming  heir  of 
his  body,   at  the  time  of  his  deceafe,   as  the 
intail   will   then   have   attached    in   fuch   fon ; 
and  all  claiming  under  that  intail  afterwards, 
muft  claim  through   him,    and,   confequently, 
will   be   barred   by  his  fine ;   or,  in  the  eyent 
of  all  the  faid  fons  dying  without  iflue  in  their 
father*s    lifetime,    and   his  dying  without  any 
other  iffue.     For  the  inheritance  in  fee,  which 
defcended  to   him   from    his   brother   £.,   ex* 
pe£tant  on  failure  of  heirs  of  his   body,  will, 
of  courfe,   pafs   by  h\i  own  conveyance.     But 
i(  /i.  B.    is  not  heir   of  the  teftator,    I  think, 
fuch  heir  fhould  alfo  join  in  the  conveyance,  in 
refpcdk  of  the  freehold,  which  fcems  to  have  de- 
fcended to  him  during  A.  5/s  life. 


THAT 
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THAT  where  lands  are  fubjefted  to 
a  charge  by  a  will,  with  a  devife  to 
the  heir  in  fee,  reltraining  pofTefiion 
till  payment  of  the  charge,  the  heir 
will  ftill  take  by  his  title  of  defcent| 
and  not  by  purchafe. 


It  fccms  now  to  be  clearly  fettled,  however 
formerly  difputed,  that  a  charge  by  a  will  does 
not  make  the  heir,  to  whom  the  land  is  de* 
vifed  fo  charged,  a  purchafer;  vide,  amongft 
other  authorities,  jUlen  v,^  Heber^  i  Black. 
Rep.  22,  and  the  cafes  there  cited.  And  that, 
in  order  to  make  him  a  purchafer,  the  tenure 
or  quality  of  the  eftate  mud:  be  altered ;  that 
is,  he  mud  take  an  eftate  different  in  quan- 
tity or  quality  from  what  he  would  have  done 
if  the  eftate  had  not  been  devifed,  but  left 
to  defcend  to  him.  Now,  in  the  prefent  cafe, 
if  there  had  been  no  devife  at  all  to  the  heir, 
but  the  charge  only  had  been  made,  as  it  now 
is,  of  400/.  to  the  daughter,  with  power  of 
cntry^  poiTeflion,   and  perception  of  the  rents 
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and  proBtSj  till  the  charge  was  paid  by  the 
heir,  the  lands  would  have  defcended  to  the 
heir,  fubjefl.  to  fuch  charge,  and  power  of  entry 
and  po0eiripn,  for.<nfojcingche  payment  therc- 
ef;  and  tb^  dievifeto  the  heir  in  fee,  with  a 
rcftrifltiofi  of  bis  poflcflioni  docs  not  prevent 
thf  ;fe<  defceading  xo  h\tn,  i^bjcSt  fo  the  power 
of  entry  and  poffeffion  thereby  given  to  the 
daughter,  till  her  legacy  is  paid. 

The  teftator  has  not  difpofed  of  the  fee  or  in« 
hcritance,  or  given  it  to  any  otjier  perfon  than  his 
heir  j  nor  has  he  given  him  an  eftate  tail,  or  any 
other  eftate  than  he  took  as  heir ;  but  has  only 
fubjefled  the  eftate  firft  devifed  to  his  heir, 
to  a  temporary  right  of  pofleffion  in  the  le- 
gatee, limited  to  the  time  of  the  heir's  paying 
the  charge  of  400  /. ;  that  is,  he  has  in  faft 
devifed  the  eftate  to  his  heir  in  fee,  fubjeft  to 
the  payment  of  400/.,  and  to  the  retention 
of  the  pofleffion  from  fuch  heir,  by  the  le* 
gatee,  till  he  (hould  have  paid  her  the  legacy 
of  4O0A,  which,  I  conceive,  was  no  more 
than  impofing  a  penalty  upon  him,  to  enforce 
the  payment  of  the  legacy,  without,  in  any 
degree,  altering  the  tenure,  quality,  or  quan- 
tity of  xhe  eftate  defcended  to  him,  that  being 
a  fee  in  the  firft  difpofition.  Had  the  teftator 
indeed  deviied  the  fee,  in  the  firft  place,  to 
his  daughter,  and  tHch,  upon  his  fon's  paying 
4{QoL  to  her,  devifed  to  him,  the  cafe  would 

have 
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have  been  diflFerent,  as  the  defoent  would  then 
have  been  prevented  by  the  previous  dcvife 
of  the  fee  to  the  daughter.  But,  in  the  pre- 
fcntcafe,  the  fee  ftot  being  devifed  awajr,  hut 
cxpreftly  given  to  the  heir,  I  oonceiye,  it  ig 
the  izvOit  thing  as  if  it  had  defoended  to  the 
heir,  fubjea  to  the  charges  and  power  of  pof* 
feflion  given  the  legatee  for  imforcing  the  pay- 
tncnt  thereof.  A  dcvife  is  void,  where  it  gives 
the  fame  as  the  heir  would  have  taken  by  dc» 
fce4it»     The  dcvife  here  is  of  that  tJcfcriptiotik 

The  diftinftion  taken  by  Chief  Jufticc  Halt^ 
in  the  cafe  of  Emerfon  v.  Inchbirdy  i  Ld.  Ri^^ 
mond  728.,  is  where  the  dcvife  -makes  atiy  al*- 
teration  in  the  limitation  of  the  eftatc,  frotft 
what  the  law  would  make  by  defcent,  and 
where  the  devife  conveys  the  fame  eftate  ds 
the  law  would  make  by  defcent,  but  charges  it 
with  incumbrances.  Now,  in  the  prefent  cafe, 
the  devife  is  to  the  heir  in  fee,  which  is  the 
fame  eftate,  in  point  of  limitation,  as  the  law 
would  make  by  defcent.  But  here  it  is  charged 
with  400/.  and  a  right  of  poffcffion  to  the 
legatee,  till  payment  thereof  by  the  heir.  Thefe 
are  the  incumbrances ;  fo  that  the  cafe  feems 
to  me  to  fall  under  the  latter  branch  of  the 
diftindlion  taken  by  Holt^  and  to  come  within 
the  reafon  of  the  cafe  of  Clarke  v.  Smith, 
I  Com.  Rep.  72.,  where  a  devife  to  the   heir, 

<l^4  provided 
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provided  he  fliould   pay   loo/.  on  a  contin* 
gency,  was  held  not  to  break  the  defcent. 

And  though^  in  the  cafe  of  Mtles  and  Leigh  . 
at  the  Rolls  in  1738,  the  heir  was  held  to  take 
by  purchafe,  and  not  by  defcent,  yet  that  appears 
to  have  been  a  conftruftion  of  neceffity,  in 
order  to  fubftantiate  the  charge,  in  the  event 
that  happened^  there  being  no  exprefs  charge 
of  the  legacy  upon  the  land  in  queftion ;  and 
its  being  given  upon  the  coming  into  pofieffion 
of  the  devifee  in  fee,  who  never  came  into 
poflcffion,  and  confequently,  if  he  had  not 
taken  by  purchafe,  but  by  defcent,  thofe  who 
fucceeded,  not  claiming  from  or  under  him,  but 
by  defcent,  as  heir  to  the  teftator,  would  not 
have  been  liable  to  the  payment  of  the  legacy. 
But,  in  the  prefent  cafe,  there  is  no  reafon 
at  all  for  fuch  a  contliruftion  in  refpeft  to  the 
legatee,  the  lands  being  exprefsly  charged  with 
the  legacy,  and  a  right  of  pofTef&on  given  her 
to  enforce  the  payment,  which  makes  her  equally 
fecure  in  ail  events. 

If,  indeed,  this  were  to  be  confidered  as 
a  devifc  to  the  daughter  in  fee,  with  a  con- 
ditional limitation  over  to  the  fon  and  his 
heirs,  upon  payment  to  her  of  the  fum  of 
'400/.,  then  would  the  defcent  be  broken.  But, 
I   apprehend    that    the  firft  exprefs  devife   to 

the 
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the.  fon>  and  his  heirs,  in  this  cafe^  and  the 
exprefs  charge  of  the  fum  itfelf  upon  the  lands 
fo  devifed,  befides  the  poffible  remotenefs  of 
the  event  on  which  fuch  fuppofed  conditional 
dcvife  was  to  take  efFed,  ftand  in  the  way  of 
making  fuch  a  conftrudion  j  or,  confidering  the 
limitation  to  the  fon  as  an  executory  devife,  to 
take  efFcdl  on  fuch  payment.  And,  I  think, 
the  dcvife,  fo  far  as  refpcSs  the  right  of  poflcf- 
Hon  given  her  (the  legatee),  can  only  be  confi- 
dered  in  the  nature  of  a  fecurity,  or  means  of 
inforcing  the  payoient  of  the  legacy  5  and  that, 
fubjeft  thereto,  the  fon  took  the  fee,  as  he  would 
have  done  if  there  had  been  no  devife  at  all  to 
him  expreffed  in  the  will.  In  fliort,  it  appears 
to  nrie,  that  if  the  heir  at  law  had  not  been  men- 
tioned in  the  will,  but  the  charge  and  benefit  of 
poffeffion  to  the  daughter  had  been  independent 
thereof,  the  heir  at  law'  would  have  taken  juft 
the  fame  eftate-  that  the  will  gave.  And,  on 
that  principle,  it  appears  to  rne,  that  he  takes 
by  dcfccjit,  and  not  by  purchafe,  the  intcreft 
of  the  legatee,  or  any  ftranger,  not  being  coa- 
ccrned  in  fuch  conftrudlioPt 


THAT 
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THAT  in  purchafcs  under  recent  wills, 
either  the  heir  of  the  teftator  fhould 
be  a  party  to  the  conveyance^  or  the 
will  proved  in  Chancery^  to  render  th^ 
title  perfedlly  marketable. 


I  CANNOT  fay>  that  the  concurrence  of  the 
heir  at  law  of  /i.  is  abfolutely  requifite.  It 
is  defirable  to  prevent  any  future  occafion  of 
proving  the  will  againft  him.  If  there  be  no 
fort  of  doubt  of  the  due  execution  of  the  will 
by  the  teftatorj  the  wicneffes  are  refpeftablc 
men,  as  ftated,  and  whofe  (ignatures  are  well 
known  j  I  do  not,  for  my  own  part,  fee  any 
rifk  in  difpenfing,  as  well  with  his  concurrence, 
as  with  proving  the  will  in  Chancery,  for  per- 
petuating the  teftimony  of  the  witneffes  thereto. 
But,  as  it  is  the  regular,  and  almoft  conftant 
praftice,  in  the  cafe  of  recent  wills,  to  have  the 
concurrence  of  the  heir  at  law,  or  the  will 
proved  in  Chancery,  for  perpetuating  the  tefti- 
mony of  the  witneffes  thereto,  in  order  to  avoid 

any 
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any  future  difficulty  in  proving  the  will  at  law 
againft  the  heir,  after  the  witneffes  are  dead, 
I  cannot  fay  I  think  that  the  title  will  be  fo 
marketable  without  one  or  other  of  thofe  fteps, 
A  future  purchafer  or  mortgagee  wilt  probably 
te quire  it. 


THAT 
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THAT  the  ftatutc  of  7th  of  Jnne, 
chap.  19.,  extends  only  to  cxprefs  or 
plain  truftsj  and  not  to  conftrudive 
or  implied  ones,  though  a  cafe  is 
ftated  on  which  it  was  extended  to  a 
truft  arifing  under  a  decfete;  a  peti- 
tion, by  way  of  experiment,  is  recom- 
mended for  an  infant  to  convey  under 
that  ftatute,  where  there  had  been  a 
previous  decree  for  a  fale,  and  a  pur* 
chafe  under  it^  and  an  order  for  a 
conveyance. 


The  inberitance  is  devifed,  in  the  firft  in* 
ilance,  to  the  truftees,  the  limitation  being  to 
them  and  their  heirs  (fubje£k  to  the  debts,  ^c). 
The  trufts  to  fupport  contingent  remainders  re- 
quired the  legal  eftate  to  vefi  in  them^  during  the 
life  of  A.  B.  the  elder^  but  no  longer.  After 
that,  the  eftate  for  life  is  devifed  to  the  ufe, 
of  the  feveral  ceftuis  que  ufe^  which  was  equiva* 
lent  to  faying,  that  after  A.  B.'s  deceafe,  the 
truftees  (hould  ftand  Jeifed  to  the  ufe  of  the  fc- 
yeral  c^uis  que  ufe.    And  I  therefore  incline 

to 
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Co  think  the  conftruftion  may  be>  that  the  ufe 
was  executed  in  the  truftees  and  their  heirs^ 
during  the  life  of  A.  Y^.  the  elder-,  and,  after  his 
dcceafe,  in  the  ptrjons  to  whom  the  ufe  was  after^^ 
wards  limited  \  as  in  the  cafe  of  Lady  fones 
V.  Lord  Say  and  Sealj  Vin.  vol.  8.  262.  caf.  19, 
If  fo,  I  do  cot  fee  how  a  legal  title  can  be  made, 
without  the  concurrence  of  A.  B.  the  younger, 
which,  as  fome  of  the  fubfequent  dcvifces  in 
tail  cannot  be  founds  or  will  not  join,  ought  to 
be  by  a  recovery,  in  order  to  bar  the  remainders 
to  them. 

But  the  infancy  of  ji.  B.  the  younger  pre- 
vents his  concurrence,  unlefs  he  could  be  con- 
iidered  as  a  truftce  for  the  purchafer,  within  the 
Jiatute  of  ytb  Anne,  chap.  19.  But  it  fecms 
to  be  eftablilhed,  that  only  expre/s  or  plain  trufts 
are  within  that  aft,  and  that  it  does  not  extend 
to  confiru£tive  or  implied  trufts.  It  is  true,  here 
has  been  a  regular  fuit,  in  which  the  intercft  of 
the  infant  was  before  the  court,  and  a  decree 
for  the  fale,  and  for  a  conveyance  to  the  father, 
by  all  proper  parties  (vide  Hawkins  v.  Obeen, 
2  Fez.  559.)  >  and  -^.  B.  the  elder,  has  al- 
ready more  than  purchafed  the  eftate,  by  the 
payment  of  incumbrances  to  above  its  whole 
value,  and  become  beneficially  entitled  to  the  whole 
thereof  I  and  has  been  reported  and  confirmed 
the  purcha/er,  under  a  decree  for  fale^  and  ob- 
tained an  order  for  the  conveyance  of  the  cftatc 
to  him,  by  all  proper  parties.    And,  upon  thefe 

grounds. 
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grounds^  it  poIHbly  may  be  urgpd>  that  aU;  p^r* 
ties  before  the  courts  and  bound  by  %be/  decfee, 
are^  io  far  as  they  are  legally  tTUerefiedy  ia  f;^^^ 
mre  truftees  for  him>  without  a  fpark  of  benefit 
cial  intereft  in  tbemfelves ;  and  that  thefe  cir* 
cumftances,  of  foch   afhial  fall  piurchaiTe,   and 
the  decrees  for  fale,  aad   conveyance   tbareupm^ 
diftinguifh  this  from  the  cafe  in  2  P*  Wms.  549* 
€K  ^arte  VernoHy  where  the  Court  laid  it  down 
as  a  rule  for  the  future,  not  to  dire£l  a  convey* 
ance  by  an  infant,  in  fuch  a  cafe  as  was  then 
before  them,  upon  mere  petiiiony  and  without  a 
decrecy  which  there  is  in  the  prefent  cafe ;  and 
»lfo  from  that  of  Goodwin  v.  LiJ^er,  3  P.  fFms. 
387,   and   the  anonymous  cafe  fubjoined  to  it 
in  a  not^;  in  neither  of  which  there  had  been  a 
previous  decree  for  a  fale,  and  a  purchafe  under  if, 
with  an  ordsr  for  a  convey anccy  as  in  the  prefeni: 
cafe. 

.This  diftinftion,  perhaps,  may  appear  fuf- 
ficient  to  induce  one  to  the  experiment,  by  a 
petition  for  the  infant,  to  convey  as  a  truftec 
under  the  aft  of  Anne.  If  he  could  be  deemed 
fo,  then  he  might  fuffer  a  recovery^  by  guardian, 
that  would  anfwer  the  end.  But  there  does  not 
appear  to  me  fufEcient  reafon  to  expert  fuccefs 
in  the  application  ^  for,  in  the  anonymous  cafe  of 
Goodwin  and  Lijiery  the  Chancellor  confidered 
the  aft  of  Anne  as  not  making  any  provifion  6ff 
infants  to  convey  in  purjmnce  of  decrees  of  th 
Court.  Though  I  have  the  note  of  a  cafe  wherei 
'J  vpon 
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ti;poi>  a  decree  for  a  pttrtiticm  between  cabeirs^ 
ic  was  declared,  that  one  of  them  being  an  infant^ 
fhoiild  be  confidcred  as  an  infant  heir  within  the 
/aid  aSl  of  Anne,  in  refpeft  of  ihe  legal  efiate 
vejieidin  beVy  in  nhe  fliares  of  aay  of  the  other 
parties;  and  fuch  infant,  accordingly,  joined  in 
a  conveyance  of  fuch  legal  efiate  to  the  other 
parties.  It  was  upon  two  bills,  the  one  by 
John  Price^  and  Penelope  Lee^  and  Dorothea 
Chejier  the  infanty  %  Robinfony  and  •  Dorothy  his 
wife,  againft  R.  Onebyy  Sir  J.  Chapman^  F. 
Chejier  the  father,  and  F.  Chefier  the  fon,  and 
others.  The  other  by  Robert  Oneby^y  againft 
J.  Pricey  and.  Penelope  Lee^  and  others*  The 
decree,  according  to  my  note,  was  made  on  the 
15th  November  1745.  I  mention  this  cafe  only 
afi*  an  inftance  wherein  the  ftatute  of  Anne  was 
not  confined  merely  to  exprefs.  or  original  trufisy 
but  extended  to  trufts  arifing  under  a  decree  i 
for,  in  other  refpedfcs,  it  bears  no  analogy  to  the 
prefenc  cafe,  as  the  partition  was  for  the  in* 
fant's  benefit,  and  what  fhe  was  compellable  to 
make  by  law. 

Now,  if  A.  B.  the  infant  cannot  be  confi*- 
dered  as  a  truflee  within  the  faid  a£t,  I  do 
not  fee  how  a  legal  title  can  be  made  to  the 
efbate  in  queftion,  until  he  comes  of  age. 
There  may,  I  conceive,  be  an  order  obtained 
for  his  joining  then;  but  he  may  die  under 
age  I  and  as  the  other  children  of  A^  B.  are  not 

parties 
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parties  to  the  fuit^    there  can  be  no  order  for 
tbtm  to  join  in  that  event. 

Upon  the  whole,  A.  B.  the  elder  feeins  to 
have  an  equitahk  title  to  the  lands  i  and  that 
is  the  only  title,  I  think,  he  could  make  to 
a  mortgagee,  as  to  the  inheritance  after  his 
own  life,  if  he  were  tp  accept  a  title  in  the 
manner  propoied  by  the  parties.  But  the  ac- 
cepting fuch  a  conveyance,  without  an  order 
to  be  quieted  in  the  polTeflion,  and  for  the  in« 
fant  to  join  when  of  age,  would  clofe  the  fuit, 
and  leave  him  no  remedy  under  it  againit  his 
fon  for  fuch  conveyance,  without  a  new  bill; 
and  fuch  an  order,  as  I  have  obferved  before^^ 
being  confined  to  his  eldeft  Jon  only,  may  fail  in 
effe£t,  by  the  death  of  that  fon  under  age* 
And  a  mere  equitable  fecurity,  where  it  is  for  a 
fum  amounting  to  near  the  value  of  the  eftate^ 
and  a  bill  may  probably  be  hereafter  requifite  to 
complete  the  title,  is  not  to  be  recommended  to 
a  mortgagee. 

If  the  money  advanced  bore  but  a  Tmall 
proportion  to  the  value  of  the  eftate,  it- would 
be  a  different  cafe,  and  the  equitable  fecurity 
might  be  deemed  adequate,  though  ftill  not 
altogether  marketable,  as  a  legal  one*  If  the 
title  be  accepted,  as  propofed  by  the  par- 
tics,  with  fuch  an  order  as  I  have  mentioned,  I 
would   advifc  the  conveyance  to  be  by  fcoflF- 
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meht  from  S.  the  elder,  and  the  truftee,  to  5/s 
own  truftee.  The  legal  fee,  thus  acquired, 
whilft  it  continues,  I  apprehend,  will  enable 
him>  his  heirs  ]»nil  f 0igns,  to  mamtaib  ejeft- 
ment  againft  any  bqt  the  perfons  in  remainder 
Under  the  will  i  aod^  X  conceive,  anf  claim  by 
them,  at  laWr  wiU  jbe  repcUable  in  equity,  by 
him,  his  heirs  qr  ^(HgnSi  claiming  under  his 
purchafe  j  and  the  legal  forfeiture,  worked  by 
the  feoffment,  will  of  courfe  be  immaterial,  as 
it  cannot  be  taken  advantage  of  againft  his 
equitable  titles  But  I  do  not  fee  how  his  title 
can  be  rendered  complete  in  law,  and  delivered 
frpm  the  neceflity  of  any  future  refort  to  a 
court  of  equity,  without  the  concurrence  of  his 
eldeft  fon,  in  the  way  I  have  mentioned.  What 
I  have  faid  relates  immediately  to  the  freehold 
part  of  the  cftate.  As  to  the  copyhold,  I  con- 
ceive, that  the  truftees  took  the  cuftomary  fee, 
under  the  firft  devife  to  them  and  their  heirs ; 
and  that  the  fubfequent  ufes^  as  to  them,  wepc 
mere  trujls ;  for  the  ufe  could  not  be  executed 
in  them,  copyholds  not  being  within  the  ftatutc 
of  ufcs  I  and,  confequently,  I  think,  that  a  fur- 
render  of  them  fr^m  the  furviving  truftee,  after 
he  has  been  admitted^  and  an  admittance  upon 
fuch  furrender,  would  be  fuiiicient  td  pafs  the 
whole  cuftomary  eftate  to  Mr.  J&.'$  truftee  in  fee* 
Mn  J?.,  himfclf  might  join  in  fuch  furrender. 


ft  UPON 
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UPON  the  fevcrance  of  a  joint-tenancy 
in  a  remainder  or  reverfion^  and*  that  a 
devife^  to  the  heir^  and  another  perfon, 
after  the  deceafe  of  the  teftator's  wife, 
gives  her  an  eftate  for  life  by  impli- 
cation. 


J5.,  by  will,  fays,  "  I  devifc  unto  my  brothers 
"  C  D.  and  jB.  F.,  and  to  their  heirs  for 
''  ever,  from  and  after  the  deceafe  of  (?. 
*^  my  wife,  ahd  in  cafe  I  fhall  leave  no 
•'  iffue  by  her,  which,  if  I  do,  1  then  give 
*<  all  my  lands  in  X,  not  already  fettled 
*'  in  marriage,  unto  fuch  iflue,  and  their 
*'  heirs  for  ever,  all  my  lands  in  X.,  or 
"  clfcwbere  in  Great  Britain,  to  hold  to 
**  them  jointly,  and  their  heirs,  for  ever." 

The  teitator  died  without  iflbe,  leaving  G.  his 
wife,  who>  under  the  fettlement,  was  en- 
titled to  an  eftate  for  life  in  the  lands 
therein  con^rifed.  C  D.  (as  heir)  entered 
and  enjoyed  the  lands  not  in  fettlement ; 
and  £.  f.,  during  the  life  of  G.,  by  inden- 
tures of  leafe  and  releafe,  in  order  to  fever 
the  joint  tenahcy,  conveyed  his  moiety  of 
the  lands  to  a  truftec. 

I  HAvr 
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\  bAVE  no  doubr^  that  a  joiot-tenancy  in  \ 
iih>erfion  or  remainder,  can  be  fevered  by  either 
of  the  parties,  during  the  continuance  of  the 
particular  eftatCi  equally  as  if  in  pofleflion  ;•  a 
rroerfitm  or  remainder  being  equally  a  vejied  in-» 
tcreft,  and  capable  of  being  difpo/ed  of,  with  an 
eftate  in  pofleflion  •     Confldering  the  cftate  dt* 
Tifed  to  the  two  brothers  as  a  remainder  or  rt^ 
verfion,  expedlant  on  the  deccafe  of  the  tcfl:ator*s 
widow,  I  think,  her  cftate  was  no  impediment 
or  obftacle  to  the  fevering  the  joint-tenancy. 
Now,  as  to  ihtjettled  eftates  in  which  the  vi* 
dow  had  an  eftate  for  life>  the  devife,  from  and 
after  her  decea/e,  I  conceive,  was  an  immediate 
devife  of  the  reverjion  txpe3ant  on  her  deceafei 
vide  fFenley.  Lower,  PolUxf  66.  and  Badger 
v.  Lioyd,  I  Salk.  232.     As  to  thefe,  I  am  there- 
fore of  opinion,  the  joint- tenancy  was  fcvcrable 
by  either  of  the  joint-tenants^  before  the  eftate 
fell  into  pofleflion ;  but^  as  to  the  other  eftates 
not    connprired    in    the  widow's  jointure,    the 
queftion  arifcs.  Whether  ftie  took  an  eftate  for 
life  by  implication  ?  the  devife  over  being  after 
her  deteajt,  and  to  the  i^Wr  jointly  with  another; 
for  if  (he  did«  then  the  deyife  over  was  a  remain^ 
K%  der 


der  cxpcftant  on  fuch  cftatc  for  life;  and,  of 
courfe,  the  jt>int- tenancy  was  capable  of  being 
fevered  dijring  the  continuance  of  the  particular 
eftate.  But  if  no  eftate  was  raifed,  by  implica- 
tion, to  the  widow,  in  the  lands  not  comprifed 
m  her  jointure,  a^nd  the  limitation  over  to  the 
^efifees  was  not  >  prefc n€  hioereft,  tufei^g  ttkOt 
immediately  in  thoie  ImA^y  burfc  ftitore  and  ex- 
€i!Utory  >  in  that  cafe,  I  apprbhendi  the  yjAnl^ 
ifcnancy  was  iitic  capable  of  a  kgal  ftveraficy  by 
ady  conveyance  of  one  of  the  parses,  before  the 
eftate  (^omdiMcedy  as  neither  party  could  make 
any  conveyance  of  fuch  future  cftatC/  co  take 
efftdl  by  way  of  faffing  sn  tnter^^  but  eoaly  by 
clloppel,  agaiaft  himfelf  and  his  hcira« 

Now,  I  rather  think,  the  general  doflri^e^  thata 
dcvifc  of  lands  to  the  heiry  after  tbe  deceafc  of  the 
^•ife,  or  otl^^r  perfon,  operates  to  give  fti€h  wi*' 
dow  or  pcrfon  an  eftate  for  life  by  implkawiiy 
extends  to  this  cafe ;  the  dev^/c  over,  after  the 
dweafc  of  the  wife,  being  to  the  beifi  and  thfr^« 
fore  importing  the  teftator'^s  intent^  that  he 
Ihould  not  take  before,  Jt  i*  'triie>  as  the  wr* 
dow,  in  thi^  cafie,  had  aft  eftate  for  lifie  ufidtr 
'  the  fcttlemcnt,  xn  fome  tf  the  lands,  the  words 
dfter  i^er  dece/iji  may  be  contended  te  relati* 
only  to  tbtfe  hnd^i  but,  under  that  conftr\iAion^ 
r  think,  we  muft  let  the  devife  of  the  reft  of  tfcc 
lands  in  immediately,  inftead  of  poftponing  if 
ctr  ihffc  wife's  deccafe^  for  die  devife  exprefsly 
'^'*^  comprehends 
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€6mf rehends  al)  the  lands,  whether  in  fettle- 
mttit  or  not  \  and  if  we  reftram  the  words,  aft<r 
She  iesfitfi  ^f  n^  mift^  to  thofe  in  fettlemeftt, 
there  is  nothing  to  prevent  th?  devife  to  the  reft 
bting  immediate  I  ahd  this  would  remove  the 
fuppofed  obflfacle  to  the  feveraoce  of  the  joinik 
tenancy  during  che  widow'^s  life. 

Thi^  is  not  like  tk^  cafe  of  Cc^h^  2i^  Qirf^itfi^ 
i  i#i7. 1 1  j^.,  wh^Hfe  there  vrere  /w^  prhis  e^rtffH 
for  the  comaiencementof  the  deirife,  refpe^lvclf, 
anfwering  to  thtjeveral  determinations  of  the  pre- 
ceding Jubfifting  and  devifed  eftates  \  nor  to  that 
of  Sj/mpfott  v^  Momjhy^  Prec.  Cbanc.  439.  452., 
where  there  was  an  exprefs  devife  of  part  of  the 
teftator's  eftates  to  the  widow  for  her  life^  for 
her  jointure,  and  in  full  of  a^ll  clams  amd  demands 
wbat/oeveri  and,  in  ioth  of  which  cafes  the  lands, 
to  which  the  implication  was  not  held  to  extend, 
were  adjudged  to  pa/s  immediately  under  the/«^- 
fequent  devife.  And  the  devife  here,  to  the  heir 
jointly  with  his  brother,  after  the  wife's  deceafe, 
feems  to  corroborate  the  conftruAion  of  ber  be- 
ing entitled  for  life  by  implication,  as  the  tef« 
tator  could  fcarcely  mean  the  one  fiiould  take 
during  the  widow's  life  folely,  and  then  a  new 
eftate^  in  the  fame  lands,  arife  to  him  and  his 
brother  in  joint-tenancy  ;  and  the  limiting  the 
unfettled  eftates  in  X  to.  his  iflue  in  fee,  in  cai# 
he  ihould  have  any,  and  not  limiting  them  to  his 
brothers  till  after  bis  wife's  deeea/Cy  in  cafe  he 
E  g  ihoi\ld 
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Jhould  have  no  fuch  iflUe^  I  think,  ftrengthens 
the  conftruftion  of  his  intending  them  to  bis  wifej^ 
for  life^  in  the  latter  event.  I  therefore  rather 
think,  that  under  the  devife  above  ftated^  an 
cftate  for  life  was  implied  to  the  widow,  in  the 
Unds  not  comprifed  in  the  fettlemenc,  and,  of 
confequence,  that. the  devife  over,  after  her  de* 
ceafe,  was  a  remainder  expeftant  thereon,  in 
which  the  joint-tenancy  was  feverable  by  a 
conveyance,  by  either  of  the  join^-tenants,  ^f 
fheir  iiitere((  therein. 


1 
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UPON  the  .validity  of  a  frp^rate  Icafc, 
at  a  xint  pro  rata  of  part  of  lands  ufu^ 
^Uy  let  at  a  certain  rental  under  the 
fiatme  3a  Hen.  VIII.  cap.  ai. 


'  I  AM  not  apprifed  of  any  cafe  wherein  the 
queftion,    whether  a  bifhop,    or  any   fpiritual 
perfon,  may  make  a  Jeparate  leaje^  at  a  rent  pro 
ratay  of  part  of  lands  ufually  let  at  a  certain 
rent,  has  been  decided.     The  books  differ  ia 
rclpeft  to  the  point.     In  Lord  Mountjof^  caf^, 
i  Co.  Rep.  3.y  the  Chief  Juftice  appears!  to  have 
denied  it  j  vide  5  Co.  5.  b.     But,  in  Co.  Utt. 
44.  b.  it  is  faid,  fuch  a  leafc  is  goofd  j  for  that 
it  is  in  fubftancc  the  accuftomahle  rent ;    and 
vide  s\{o   3  Keble^  379*  380.,    and    in  Bacon* ^ 
Abridgment^    foL  3.  365.,    under   xht    head    of 
Lcafes,  which  is  generally  afcribed  to  Chief  Baron 
Gilbert.     It  is  faid^  that  the  better  opinion  fcrems 
to  allow  of  fuch  leafcs,  becaufe  it  is  in  cffcd  the 
ancient  rent ;  and  1  mufl:  cpnfefs,  that  the  ar« 
euments  ufed  againfl  joining,  in  one  leafe,  at 
*  •  » 4  the 
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the  combined  rent^  or  morCj  two  farms  ufually 
let  feparatelyj  viz.  That  it  is  a  kind  of  feigniory 
or  prerogative  to  have  feveral  tenants  i  and  thac 
if  the  tenant  proves  infolvent,  the  lofs»  being  of  the 
Yfhdtj  is  greater  upon  the  fuecefiers  feecns  to  me 
ta  operate  eii^uBliy:,  on  the  other  Hand^  in  favour 
of  diftindtleafesof  farms  ufually  letten  together^ 
referving  ]rent;/rA^i2/4^.aitiooDttng  together  to 
the  whole  former  rent.     Bur,  as  I  do  not  knonr 
that  this  point  has  been  determined^  I  cannot 
take  upon  me  to  fay,  that  the  validity  of  the 
leafes  now  propoled  will  not  be  liable  to  dif- 
pute   by   the  fucccflbr  i    and   this    uncertainty 
feems  to  be  a  ground  of  objeftion  to  ^*'s  exe- 
j:uiors  joining  in  the  furrender  of  the  old  lenfej 
or  extioguiihing   the    fecgrity   they   now  hol4 
under  that  leafcj  without  at  leaft  being  properly 
indemnified  by  fome  other  fund  or  fecurity,  not 
involved  in  the  fanne  queftion.    If  the  leafe  is  to 
be  furrendered,  and  new  leafes  taken^  as  pro* 
ppfed,  I  conceive,  that  the  mayor's  truftee  q( 
the  ninety-nine  yeara  ter«i,  derived  out  of  tHc 
^(gbfifting  leafe,    (hould  either  previou(ly  fur- 
render  tl^at  term  to  the  tpayor,    in  order  to 
merge  and  extinguiih  it,  or  elfe  {hould  join  in 
jbc  furrender. 
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UPON  legacies  being  vcftcd  or  notj 
and  that  the  legacy  given  to  B^ 
and  Z),,  by  the  following  will,  i< 
vefted^ 


yr^.,  by  will,  gj^ve  to^.  and  ^,,  their  pjjecMtor^ 
and  adminiftratOFs,  3Qoo/.>  in  truft,  to  paj 
the  interefl  thereof  to  his  fifter  during  her 
life ;  and,  aft^r  her  death,  to  pay  and  afliga 
the  fame  amongft  all  and  every  the  child  or 
children  pf  his  filler,  at  twenty^one,  o|: 
marriage;  and  in  cafe  his  f;;^id  fifter ihouUI 
not  have  any  ifiae  living  at  the  tiaie  of 
her  death,  then  and  in  fuch  cafe  he  be-r 
queathed  the  faid  3000A  to  the  faid  B^ 
and  to  D.y  for  their  own  ufe,  to  be  equally 
divided  between  them.  The  fitter  re-p 
Ijeived  the  intereft  for  hcf  life,  then  died 
i^ithout  leaving  any  KTue,    p.  died  before 
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Ajtcil  a  fcrious  attention  to  the  circum- 
Aancis  of  the  above  ftated  cafe^  and  the  prin- 
ciples which  feem  to  me  applicable  to  the  deci- 
fions  of  queftions  of  this  nature^  I  cannot  help 
confidcring  the  intcrcfts  of  the  faid  B.  and  D., 
in  their  rcfpeftivc  moieties  of  the  300a/.,  as 
executory  bcquefts  thereof,  tranfmilfible  to  their 
refpcftive  perfonal  rcprefentatives,  upon  the  dc- 
ceafe  of  the  teftator's  fitter  without  ifluc  then 
living.  But,  at  the  fame  time,  I  muft  confefs, 
that  my  refped  for  the  opinion  of  Mr.  — — , 
occafions  me  to  diftruft  the  grounds  on  which 
my  opinion  proceeds,  whenever  I  find  it  dif- 
fers from  his  fentiments  on  the  fame  *  cafe, 
which,  of  courfe,  induces  me  to  enter  iota  feme 
explanation  of  the  reafons  and  diftinftjons  by 
which  1  think  myfclf  bound  on  fuch  an  oc- 
cafion. 

There  is,  indeed,  a  variety  of  decifions  in 
refpedt  to  the  qucftion  of  legacies  being  veftcd 
or  not,  arifing  upon  different  circumftanccs 
peculiar  to  the  feveral  cafes  ;  and  fome  of 
thcfc  decifions  feem  to  be  fo  little  reconcilable 
6  to 
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to  o(her3f  (perhaps  from  fome  inaccuracy  in 
the  reports  of  cafes,)  as  to  afford  fufficieat 
ground  to  confider  fuch  queftions  in  general 
as  very  doubtful,  and  refting  too  much  in  the 
breaft  of  the  Court.  However,  the  general 
tenor  of  the  decilions  on  this  point  appear 
to  me  to  furnifh  the  following  general  dif« 
tinftions ; 

Firfl:,  That  where  legacies  are  charged  on 
lands,  and  made  payable  at  a  future  day  or 
time,  in  cafe  of  the  deatn  of  the  legatee  be^ 
fore  that  day  or  time  arrives,  the  legacy  will 
generally  lapfe,  fo  far  as  refpeds  the  charge 
on  the  real  eftate,  whether  the  gift  and  time 
of  payment  were  both  future,  or  whether  the 
gift  founded  in  the  prefent  tenfe,  and  the  time 
of  payment  only  in  the  future.  I  fay  ge« 
nerally,  becaufe  there  are  exceptions  to  this 
rule  which  it  is  ufelefs  to  enter  into  in  that 
plape. 

Secondly,  That  where  a  bequeft  is  abfolute 
of,  or  out  of  perfonal  eftate,  to  be  paid  at  a 
future  time,  there  the  death  of  the  legatee  be- 
fore the  time  of  payment  will  not  occafidn  the 
legacy  to  be  lapfed,  it  being  confidered  a  de* 
Idtum  in  prejenth  Jolvendum  in  futuro  i  but  if 
the  gift  is  originally  annexed  to  the  ;time  of 
payment,  fo  that  both  are  clearly  future^ 
(here  the  de^th  of  the  legatee  before  the  time 

or 


or  day  of  paymtiit  m\l  occtiftdn  $he  kgatf 
to  lapfc« 

:.  Thirdly V  Tbat  tke  itft.cneatifmed  rule  is  to 
be-VBderftood  in  irfp^d  to  thofe  .cafits,  where 
fuch  future  bequ^ft  is  the  firfl:  difpofition  made 
of  the  ffion^y  9r  eking  which  is  the  fub^ed  of 
fuch  future  bcqucft,  and  where  no  prior,  inter- 
mediate, or  eventual  dlfpofition  is  made  of  fuch 
mDneyi  or ^ other  xhtag,  or  zIm'  produce  th^e- 
©f,  •  which' neceffarily:  poftpones  the  efFeA  of 
fbe  furthei^  aod  fubfequ^nt  difpofition  of  fucti 
trK>ney  or  thing  itftlf,  to  the  period  or  deter- 
initiation  of  fuch  pior  or  inderonediate  intereflr 
therein^,  whtn  fisch  fubfequent  difpoficbn  is  to 
take  efTeA*  Ufider  this  diftinf^ion,  which,  I 
diink,  is  wall  warranted  by  many  cafes,  thf 
entisring  Into  which  would  le^  me  rather  in- 
to a  treitife  than  afi  opinion  on  the  pointy 
li.tiiink,  that  ^h  original  bequeft  of  ioo/.  to 
J?.,  after  the  deceafe  of  J,,  would  lapfe  by  5/s 
death  in  ^/s  lifetime  j  but  that  a  bequeft  of 
loo/.,  in  truft,  to  pay  liie  intireft  therrof  to 
4.  during  bis  Wmmtj  aiad,  after  his  deceafe, 
t0  .pay  th^  prieclpal  to  JS«,  would  be  an  exe- 
cutory bequeft  to  £»,  which  , would  be  tranf^ 
mifllble  to  ^  his  exccuiX)rs9  and  veft  in  them 
tspofi  the  deceafe  of  J>.y  thoi^Iv^.  died  in  hi$ 
lifetime;  and  if  the  bequeftr^  inftead  of  being 
inade  to  take  effefl  on  jf,-k  decdafe,  was  i«ade 
t9  de|>end  on  (lie  evsnc  ofhil  dying  withiuie 

leaving 
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li^tmg  iflTue  then  Hvimg^  I.  do  not  fee  wh« 
difference,  tlwt  torttingeAcy  would  oceafion, 
t9  it  15  a  genernS  rule,  that  executory  contici* 
gent  devifes  or  bequcfts  are  trs^nfmiflibte  U$ 
the  real  or  perfonal  teprefent^tives  of  the  de*- 
vifeea  or  legatees  refpeftivelyy  according  t(y 
the  natore  of  the  eftate,  (upon  the  continr- 
gency's  taking  cfFefty)  though  fuch  dcvifect 
or  legatees  dk  before  tke  contingency  hap** 
pens.  .       ^ 

There  waj  be>  and  indeed  have  been,  cafes, 
where  the  difpo^tion  of  a  fum  of  money,  or 
Other  thing,  aft«T.«  particular  interefl:  or  eftate 
for  life,  cannot  be  confidcred,  in  any  degree^ 
a  cranfmiffible  ii^tercft  >  which  happens  when* 
ever  the  objects  of  future  difpofitions  muft^ 
from  the  nature  of  the  difpofition  itfelf,  be 
perfpns  living  at  the  time  when  fuch  future 
difpofition  is  diredted  to  take  effcd,  as  in  the 
cafe  of  Thiekne/i  v.  ZrfVjff  before  the  Houfe  of 
Lords  in  f  775»  which,  fo  far  as  is  material  t^ 
the  prefent  point,  w^  a  bequeft  of  the  re-« 
Bdue  of  the  teftator^s  perfonal  eftatej  after  bit 
daughter's  deaths  ampngfl:  her  iffue  i  and  if  hit 
daughter  fhould  happeo  to  die  without  any 
child,  then  to  the  other  pcrfons  therein  named* 
And  it  was  held,  that  npthing  became  vefted 
aftd  tranfmiSible  in  a  child  dying  in  the  mOv^ 
tfaer's  lifetime*  The  ground  of  which  deciGo0 
appears   to   have  been^    that  as  the  teftator'a 

daughter 
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daughter  had  a  child  born  and  living  sit  tftt 
time  when  the  teftator  made  his  will^  he  could 
not  mean,  by  his  daughter's  dying  without  any 
child,  dying  without  ever  having  any  child  i 
but  muft  mean>  without  any  child  living  at 
her  dcceafes  and,  confequently,  on  her  death 
without  leaving  a  child,  the  fubfequent  ]imita« 
tion  took  tfit^^,  and  then  it  was  impoflible 
ibr  any  thing  to  veft  in  a  child  not  furviviog 
her* 

Upon  the  whole,  a  comparative  view  of  the 
cafes  upon  this  head  feems  to  me  to  afford 
ground  for  a  conclufion,  that  where  a  perfonal 
legacy  is,  in  the  firft  place,  given  to  a  perfoil 
during  a  particular  period,  or  on  a  particular 
event ;  and  after  fuch  period,  or  on  the  fail* 
ure  of  fuch  event,  then  to  another  perfpn  in 
tjii  and  afcertainable  at  any  time  previous  to 
fuch  period  or  event,  (fuch  period  or  evenf^ 
in  its  nature,  falling  within  the  limits  allowed 
to  executory  limitations,)  the  fubfequent  be- 
queft  fo  far  attaches  in  the'ulterior  legatee^ 
as  to  be  tranfmiffiblc  to  his  or  her  rcprefenta* 
tivcs>  upon  the  determination  of  the  period> 
or  failure  of  the  event  mentioned. : 

This  conclufion,  I  think,  is.  warranted  by 
the  decifion  in  the  cafes  of  PinhUry  v.  Elkins 
1  P.  fVms.  563.,  and  in  the  cafe  in  2  Ventr. 
cited  ibid.  566. 5  Chmtiicy  v.  Graydcn,  2  ^k.  6i6«i 
.  Peck 
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Peck  V,  Parrot,  i  Fez.  236.;  Exel  v.  Wallace, 
2  Vez.  ii8«  318.5  and  the  cafe  of  King  v. 
fFhbers,  Caf.  temp.  Tali.  117.,  afterwards  af- 
firmed in  the  Houfe  of  Lords  ^  which  laft  cafe 
is  the  llronger^  as  it  was  a  charge  on  the  real 
eftate.  I  therefore  incline  to  the  opinion^  that 
the  pi^rfonal  reprefentatives  of  D.  are  entitled 
to  one  moiety  of  the  300Q  /.  in  queftion. 


THAT 
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THAT  1  bcqucft  takes  etfcft^  not- 
tvithftanding  the  explained  final  caufei 
or  ailigned  intention  of  it^  never  ex- 
ited \  and  that  parol  teftimony  migbt 
be  admitted,  to  fhew  the  miftake* 


Any  by  i»ilU  bequeathed  to  d  the  fum  of  jdo/.^ 
to  enable  the  faid  C.  to  difcharge  a  debt 
due  from  him  to  the  teftator  A^ 

No  debt  was  due  from  C  to  A^ 


The  bequeft  of  300/.  to  C,  if  wc  take  it 
as  it  (lands  in  the  will>  under  the  explana- 
tion of  the  fubfequent  words,  to  enable^  &c* 
would  be  fruitlefs  and  nugatory,  as  the  final 
caufe,  or  affigned  intention  of  it,  never  cx- 
iftcd^  Therefore,  to  give  it  any  cffcft  at  allj 
we  muft  reject  this  explanation  as  incoogfu* 
ous>  or  founded  in  a  miftake;  and  fuppofmg 
the  parol  teftimony  of  Z).  to  be  adniiffit>l^ 
it  tp 


c 


\ 
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to  (heW  fuch  miftake^  all  difficulty  is  re- 
moved. 

Whether  fuch  teftinnorty  may  be  admitted 
or  not,  feems  a  qucftion.  The  difporition,  in- 
deed, is  a  perfonal  lejgacy.  The  parol  tefti- 
mony  tends  neither  to  vary  the  ^  objeft  or  fub- 
jeft.  of  the  difpofitlDn',  but  only  to  account 
•for  the  ihfertion  of  certain  words^  which,  upon 
the  very  face  of  the  will^  as  referred  to,  arc 
evidently  abfurd,  and  contrary  to  any  poffible 
'intention  of  the  teftator.  I  therefore  rather 
incline  to  the  opinion,  that  fuch  parol  tefti- 
mony  might  be  admitted  in  this  cafe  \  though 
I  think  parol  eviden,cc  abfolutely  inadmif- 
fible,  where  it  has  any  degree  of  tendency 
to  alter  any  difpoStion,  even  of  perfonals,  in 
regard  to  the  objeft  or  fubjeft  of  the  difpo- 
fition,   as   exprefTed   by  the  words  of  the  will 

•  itfelf ;   or  to  impofe  an  intention  contrary  to, 
-or  diflPtrent  from,  what  the  words  of  the  dif- 

pofition  naturally  and  conGftently  import.  But 
I  am  far  from  clear  as  to  the  ncceflicy  of  re- 
forting.to  any  parol  tcftimony  as  to  the  tefta- 
tor's  intent  to  4'upport  the  legacy  in  queftion  1 
for  here  is  300/.  given  by  him  to  C.\  it  is 
expreffed   to  be,    to   enable  him   to  difchargc 

•  a  debt  to  the  teftator  j  no  fuch  debt  ever  cx- 
;ifted;    had    it  exifted,  the   intent   was   to  for« 

igive  him  fo  much,  which  was  in  effcft  a  gift 
:  of  300/.    to   him.     The   intent,  of  the  t^fta- 

«  tor^ 
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tftl-,  therefore,  feveh  undeV  tlic  fubjoincd  iH>xi% 
which  create  the  difficulty,  is  manifcft,  to  give 
C  300  /.  5  and  then  (hould  the  objeftion  be 
4bfced,  that  by  the  fiibjoihed  yf<ftds  t^e  ttreant 
tNily  to  give  hiai  fuch  30b/.  in  part  of  «  debt 
then  due  from  him  to  th€  ceftacor,  and  to  cod- 
fit^k  the  gift  to  the  event  or  C4irciimftance  of 
^b»  being  fo  indebted,  the  anf^er  is,  that  it^zki 
ffftent  was  impoflibk,  as  no  fuch  <icbc  wa8  ever 
tloe  from  C  to  the  teftator. 

Sot  fappafe  it  had   been   a  gift  to   C,   on 
cbndicron  that  he  thereout  or  thereby  fpard  300 /• 
iof  the  debt  doe  from  him  to  the  tcftatorj  in 
this  cafe,  I  conceive,  that  the  condition  bcinjg 
impoffiblei  as  thrc  debt  never  exiitcd>  the  gift 
^ould  have  been  abfolutc  5  and,  therefore,  up- 
on the  whole,    I  incline  to  the  opinioa,  that 
C  became  entitled  to  the  300  /•  in  the  prcfeirt 
ckfe ;    ami  that  his  \yrrdow,  as  his  a£ting  exe- 
cutrix, is  the  perfon  entitled  thereto,  and  ca- 
^able>    as    fuch,    of  giving  a  legal  difcharge 
fbr  the  fame.     Indetfd,  had  this  been  a  kgaty 
%o  ia  perfon  itxprefsly  f6r  a  purpofe,  the  befit- 
Jit  whereof  dH   not  wholly  and  folely  veft  and 
terminate  in  Tili^ftlf,  the  cafe  would  have  been 
widely   different ;    and  the  end  of  the  legacy 
failing,    would   havfe   been   a   reafon  for  confi- 
derihg  the  legacy  itfelf  as  void  in  event.    But 
here  the  legacy,  etcn  as  explained  by  the  fub- 
feqiieht   words   in   qucftion,    was  for  the  fole 

benefil 


benefit  of  C.  But  the  crpUnatory  words  evi- 
dently involve  a  miftake^  in  rcfpca  to  the  par- 
ticular mode  of  the  fuppofed  or  intended  ap« 
plication  for  his  benefit,  (lill  leaving  the  ge- 
neral intent  of  fuc^  a  iegacjr  f^r  bis  i>enefit  un« 
cQiur^i£tedfc 


I' IV..  .' 


s  a  THAT 
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THAT  tTic  following  limitation  \n  a 
will  may  poflibly  be  confidered  a* 
giving  an  cftate  tail. 


X.9  by  will,  devifed  all  his  mcffuagcs  and  real 
cftate  unto  his  wife,  and  her  affigns,  for 
her  lifci  and,  after  her  deceafe,  he  gave 
the  fame  unto  his  nephew  5.,  his  heirs 
and  affigns,  for  ever;  but,  in  fuch  willr 
fays,  **  Provided  neverthelefs,  and  in  cafe 
**  my  faid  Bephew  B.  (hall  happen  to  die 
"  or  depart  (his  Hfc  wfthout  leaving  any 
"  iflue  of  his  body  lawfully  begotten, 
"  then,  from  and  immediately  after  the 
"  deceafe  of  the  furvivor  of  them,  my 
*^  faid  wife,  and  my  faid  nephew  5.,  I 
*^  give  and  devife  the  fame  meffuages  and 
*^  real  eftate  unto  my  next  heir  male,  and 
"  unto  the  heirs  and  affigns  of  fuch  heif 
**  male,  for  ever/' 

B.  was  the  tcftator's  heir  at  law* 


The 
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The  doubt,  in  this  cafe,  feems  founded  oa 
<he  word  affigns^  added  to  be'irsy  in  the  firft  dc-; 
vife  to  the  nephew;  and  the  words,  "  with- 
**  out  leaving  ijfuey*  and,  **  frcm  and  immedi^ 
•*'  ately  after  tie  dece'fe  of  the  Jurvivor  of  the 
^^  wife  and  nephew^''  in  the  provifp  qr  limita- 
tion over. 

As  to  tlie  firft  word,  afjigns^  I  apprehend, 
it  is  of  little  moment,  as  being,  in  cffedt,  in- 
cluded in  the  limitation  to  the  beirs^  which, 
without  the  word  affigns,  would  equally  have 
imported  the  fame  tftate,  1/2.  a  fee  fimfle, 
which  could  not  be  extended  by  the  word  af- 
figns ;  and,  as  to  the  other  words,  they  in- 
jdeed  feem  to  point  at  the  time  of  the  deceaje^ 
and  to  imply,  that  the  tcfla.tor  meant,  in  cafe 
of  his  nephew's  dying  withour  leaving  any  iffue 
living  at  the  time  of  his  deceafe  \  aiid,  I  con- 
ceive, that  would  be  the  conftruftion  upoa 
them,  in  refpedb  to  limitations  cf  ftrfonal  efiate  \ 
becaofe  there  every  circumftancc  orexpreflion 
that  can  f(^re  to  confine  the  limitation  oyer 
to  defauh  ^of  iffue  living  at  the  time  of  the  de^ 

fi  3     ^  ceafi 
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^eaje  of  the  legatee,  on  whofe  death  without  iffut 
the  ulterior  limitation  depends,  is  allowed  its 
full  effeft,  ut  res  magis  valeat  quam  pereat ;  that 
is,  to  prevent  the  limitations  over  from  being 
void,  as  they  would  be  without  fuch  conftruc- 
tion.  The  admitting  fqch  an  implication  tbere^ 
is  requifite  to  give  the  fubfequent  limitations 
4fr/  effeS  at  all ;  but  the  like  pall  for  fuch  an 
implication  does  not  e^ift  ip  fefpeft  to  reaf 
ejlates^  whftrre  the  devife  may  take  efFcft  as  a 
remainder  expedlant  on  an  eftate  tail.  The 
words,  die  without  leaving  ijfue\  qualifying  the 
import  of  the  Brft  limitation,  and  reducing  it 
to  an  eftate  tail  \  and  therefore,  although  we 
frequently  find  fuch  an  implied  reJlriSion  aIlowed| 
lb  the  cafes  of  perfonal  eftates,  yet  I  do  not  re- 
colI(r£t  a  fimilar  adoption  of  it,  in  regard  to 
real  eftates.  So  far  from  it,  we  find,  that  in  the 
cafe  of  Forth  v.  Chapman^  the  like  expreifionj, 
viz.  Pepart  this  life,  and  leave  no  ijfue,  "^2^%  hcI4 
IP  relate  to  the  time  of  the  parent"^  death  as  to 
the  leajehold,  but  to  import  a  general  failure  of 
ijfue  as  to  the  freehold  lands  comprifed  in  the 
very  fame  limitation.  (Vidg  \  P.  fVms.  667 , 
^  M'  398-) 

If  the  limitation  over  here  h^d  been,  without 
Ifcaving  any  iffue  then  living,  th-4t  indeed  would 
have  been  an  exprefs  executory  dcvifr,  rcftraipcd 
to  the  failure  of  iffue  at  thf  d^atb  of  the  nepkfWf 
4s  i|:  noty  |tands^  t^e   (jueftio|»  feetps  to  reft 


Cassb  ani  Opinions^  26*3 

vpoip  th^  implication,  from  the  words  I  have 
above  noticed ;  and  I  am  not  aware  of  any  cafe 
where  an  executory  d^vifc  has  been  admitted 
iy  implication^  however  ftrong,  if  the  limitatioa 
could  take  cjffcft  as  ^  umaind^.  On  the  con-: 
trary,  our  Courts  haye  even  raifed  an  tfi ate  tail 
ly  implication,  in  a  perfon  to  whom  there  w<^s. 
no  preceding  devife  of  any  ejiafe  at  $11^  in  order 
that  a  limitation,  not  much  unlike  the  preftnt, 
might  take  effed  as  a  remainder^  upon  fuch 
eftate  tail,  inftead  of  an  executory  device. 

Thus,  in  the  cafe  of  Walter  v.  lirewy  Com» 
Rep.  372.,  where  the  teftator  declared  his  will, 
that  if  his  fon  WilJiam  fliould  happen  to  die, 
and  kave  no  ijfue  of  his  hmdy  lawfully  b^gotten^ 
that  then,  and  in  Jucb  cafe^  and  not  otjserwifey 
after  the  death  of  his  faid  fon,  he  gave  ajid  be* 
qiiieach^d  all  his  lands  of  inheritance  in  L.  unto 
R.  bis  fo4i,  to  have  and  to  hold  the  fame,  after 
fhe  diatb  jof  the  faid  William^  to  him  and  his 
heirs.  It  was  contended,  that  the  limitation  to 
J?.  was  m  exeeutory  devife^  to  take  effcft  on 
the  death  of  William  without  iffue  living  at  the 
time  of  his  deceaje\  the  words  if  he  die  and  leave 
no  ijfuei  beijig  tantamount  to  leaving  no  iffue  at 
the  time  of  his  death  $  and  the  gift  to  R.^  after 
the  death  of  William,  expreffing  the  teftator*s 
iptent,  that  R.  Ihpuld  have  the  lands  immediately 
upon  the  death  ^/William,  But  the  Court  de- 
cide^,  that  WHUam,  ^ho  was  heir  of  the  teftii- 
'      ^  s  4  tor. 
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tor,  took  an  ejlate  in  tail  by  the  will  hy  implu 
cation ;  becaufe  words  fhall  not  be  conftrucd  to 
give  an  executory  devifc,  but  where  the  devifc- 
cannot  take  effeS  in  any  other  nvay.  And  the 
fame  principle  was  purfued  by  Lord  Hardwicke, 
in  the  cafe  of  fVealtby  v.  Bo/vilUy  Rep.  K.  B. 
temp.  Hardwickey  258.,  and  is  wcU  eftablifhed 
by  aiany  other  cafe$f 

Indeed,  the  cafe  of  IValter  v.  Drew  (cenns  to 
be  nearly  the  prcfcnt  cafe  in  fpecic;  for  here 
the  firft  devife  to  the  heir  at  law  in  fee,  was  ia 
cffetfl:  a  nullity,  which  reduces  the  dcvifc  to 
him  to  the  mere  operation  of  the  limitation  over 
on  his  dying  without  leaving  any  ijfue  of  bis  body 
lawfuHy  begotten  \  which  words,  without  leaving 
any  ijfue^  are  equivalent  to  the  words,  and  leave 
no  iJfue,  &c.  in  Walter  and  Brew.  And  the 
words,  in  thaj  cafe,  as  wtU  in  the  immediate  li- 
mitation^ as  in  the  habendum,  after  the  death 
OF  THE  said  WILLIAM,  fcem  tantamount  to  the 
words,  from  and  immediately  after  the  deceafe, 
&c.  in  this  cafe.  And  I  fee  no  diftinftion  bcr 
tween  the  two  cafes,  that  appears  to  me  of  g/"- 
Jential  ueight^  when  in  the  oppofite  fcale  to  that 
generally  prevailing  rule,  that  a  limitation  (hall 
Dever  operate  as  an  executory  devifc^  if  it  can 
take  efFcd  as  a  remainder. 

That  the  word  afligns,  fubjoined  to  the.war4 
k^irsy  does  not  prevent  the  conftruftion  of  an 

eftate' 
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cftate  tail,  upon  the  limitation  over  in  default  of 
iflue;  vide  3  Leon,  5.,  Cano»'&  cafe.  Upon  the 
whole,  therefore,  I  incline  to  the  opinion,  that 
the  nephew  took  an  cftate  tail  under  the  above 
drvife,  confidering  it,  in  cffcft,  as  a  lioiitation 
txy  him  and  his  b^irs  y  and,  in  cafe  of  his  dying 
without  ijjue^  then  over';  and,  confequently,  that 
by  being  vouched  in  a  recovery  againft  a  pro- 
per tenant  to  the  praecipe,  (for  making  which 
the  teftator's  widow  of  courfe  ;»«^  concur,)  he. 
may  bar  his  eftate  tail  and  remainder  over,  and 
acquire  the  fee  fimple,  fubjeft  to  the  widow's 
eftate  for  life,  which  may  either  be  preferved,  gr 
may  be  re-limited  to  her,  under  the  ufcs  of  the 
recovery. 

1  have  exprefled  the  light  in  which  .the  cafe 
flrikes  mej  but  I  would  not  be  underftood  to 
confider  it  as  clear  of  queftion,  which  is  the  rea- 
fon  for  my  entering  fo  far  into  the  grounds  of 
my  opinibn.  I  have  indeed  known  fome  difFer- 
icnce  of  opinion  on  a  nearly  fimilar  limitation 
j(o  that  on  vyhich  the  prefent  queftion  arifes. 


THAT 
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THAT  the  faliowijBg  perplexed  limita- 
tions  in  a  will  may  poQibly  be  ci)ib 
firued  CO  give  ao  eftace  tail. 


^e,  by  will,  fays,  *'  My  cftates  called  T.  I  de,. 
'*  vifc  unto  my  brother  ui.  £♦,  for  aed 
**  during  the  term  of  his  natural  life;  and, 
•*  from  and  after  his  dcceafe,  I  devifc  the 
*•  fame  to  the  heirs  male  qf  bis  body  lawfully 
"  to  be  begotten,  when  fuch  beir  male 
'*  attains  his  age  of  twenty-one  years;  but 
'*  in  cafe  my  faid  brother  ^.  B*  Ihould 
"  die  without  any  heir  male,  or  dying 
**  with  fuch  heir  male,  fuch  heir  male 
^'  ihould  di^  before  he  attains  his  age  of 
*'  twenty-one  years,  and  without  heir  male 
I  "  of  his  body  lawfully  to  be  begotten,, 
**  then  and  in  fuch  cafe  I  devifc  my  faid 
*'.  eftates  to  my  brother  C.  D.,  for  and  du- 
*'  ring  the  term  of  his  life,"  with  divers 
remainders  over. 


If 
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if  the  tcftator  had  ftodied  M  puzzle  the  law, 
^nd  had  aftually  availed  himfeltf  of  the  ableft 
ingenuity  for  the  purpofc  of  pmtiilg  the  opera* 
lion  of  his  will  out  of  the  reach  of  any  legal 
jconftru£tion,  I  think  he  could  not  have  done 
It  more  efieiftually  (han  by  the  devife  above 
ftated. 

The  limiting  the  eftate  to  the  bcirs  male  of 
his  brother,  after  an  cxprcfs  eftate  for  life  to 
him,  and  then  reftraining  the  effeft  of  fuch  li. 
mitation  to  an  beir  male  upon  his  attaining  the  age 
cf  tweniy-tsH^  years^  is  a  perplexity,  from  which 
I  am  not  aware  of  any  decided  cafe,  or  known 
rule,  to  extricate  the  interpretation  of  this  will. 
Had  the  words,  when  fuch  heir  male  attains  his 
age  of  twenty -one  ye^rs^  been  out  of  the  cafe,  I 
^ould  have  made  little  difficulty  in  delivering 
my  opinion^  that  A.  B.  took  an  ejlate  tail  from 
the  union  of  the  limitationj  to  ihe  heirs  male 
of  his  body,  with  his  preceding  cftate  for  life^ 
for  the  fubfequent  limitation,  in  cafe  the  tejia-  • 
for*s  brother  A.  B.  Jhould  die  without  any  heir 
^ale,  or  dying  with  Juch  heir  male,  Juch  heir  male 

'  Jhould 
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Jhould  die  before  he  attains  the  age  of  twenty -^ne^ 
and  without  heir  male  of  bis  body  lawfully  begotten^ 
is  really  a  limitation  over,  only  in  an  event 
which  would  be  a  regular  dittftmination  of  fuch 
cftatc  tail,  and  therefore  by  no  means  inconfift- 
ent  with  the  conftru£tion  of  an  eftate  tail ;  and 
were  it  bthcrwife,  and  fuch  fubfequent  limitation 
enured  to  abridge  or  defeat  xh^  ellate  tail  im- 
ported iq  the  preceding  devife,  yet  it  would  not 
prevent  the  eftate  taij's  vcfting»  fubjed  to  fuch 
limitation  over,  which  would  \>t  barrable  by  4 
commoxi  recovery  of  the  tcnajnt  in  taij^ 

But  the  making  the  devife  to  the  heirs  male 
depend  on  an  heir  male  attaining  twenty-one, 
as  inconfiftent  with  an  eftate  tail  in  the  anctftor. 
for,  under  that,  the  heirs  male  would  take  im-^ 
mediately  en  the  deceaje  of  the  anceftor  \  therrforf, 
if  this  fufpcnded  limitation  is  to  prtvail,  I  think 
yf.  B.  cannot  be  confidered  as  taking  an  eftate 
tail. 

But  the  nature  of  this  limitation  is  fuch,'  that, 
however  it  contradidts  the  conftrudion  which 
would  othcrwife  arile  from  the  preceding  linnita- 
tion,  it  is  no  lefs  inconfiftent  with  the  nature 
of  the  fubfequent  limitations ;  and  the  intent 
of  the  teftator  is  apparent,  -  as  well  in  thofe 
fubfequent  limitations,  as  in  the  whole  de- 
vife taken  together.  From  the  whole  devife, 
it  is  manifeft,  that  the  teftator  meant  his  bro« 

thef 


Gashes*  arid  Opinions,  i6^ 

't\\iT  AJs  heirs   male  fhould  take,    fo  long  as 
there   exiffted  any;  and   that  the    eftate  fbould 
not-  go  over  to  hi^  brother  .C.  jD  ,    i\\\  failure 
of  heirs  male  of  his  brother  A.  i  for  the  eftate 
is  firft  given  to  the  heirs  male  of  A.  B.,  and  is 
DOt   give«   over,  unlefs  his    brother    ji.    (hdoM 
die  without  any  \  hmr  .male ;  -OT,\if  ;hc  left  fceir 
male,  unlefs  fuch.  heir  nnale  ihould  die  under 
twenty-^ne,  i  «ii/j&o«/i  heir  maJg  of  bis  bafy  i    by 
whi^h    the'  >inr«tir   of   the  tcftator  is    exprefs, 
that    if  A.  B.   died  kaviog  'heir  -male    of  his 
body  that  Ihduld'dje  under  twenty-one,  leaving 
heir  male  oF  his  b6dy,  the  eftite*  (houW  not  go 
over  5  con feq neurit ly   he  did  riot^  mean   that  the 
death    of  an   heir  male   of 'A.  B.   under'  t^ibefiHy^ 
cney  (hould  prevent  the   heir  male  of  the  bodfy 
c^f   fuch     heir    male    from    taking    the    eftate. 
But  yet  fuch  laft   heir  male  could   not  take/ if 
the  devife  to  the  heirs  male  of  A.  B.  was  not 
to  vcft  but  in  one  attaining  the  age  of  twenty- 
one  J  for  fuch  heir  dying  under  twtniy-one  could 
not  tranfmic  it   to   his   iffue   in  that  cafe,    nor 
could  his  ifiue  male  pofiibly  take  but  through 
him  :    Therefore   thele  •  two   intentions .  of    the 
;teftator    are   incompatible,    ijiz.    That   the   U- 
rbitation  to  the  heirs  male:  oi^A.  B.   (hould  b'e 
coirSned    to    an    heir    male   attaining    twenty^* 
one,   and  that  the  eftate  fhould   go  to   the  hek 
male  of  the  body  of  fuch  heir  male  dying  uth^ 
\der  twenty^one  i  fo  that  one   muft   be  given   up 
or  rejcdcd  in  the  conftruftion,   and   the   latter 

intent. 
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incentj    M   being    part  of  the  genersrl    ia^ft' 
itioQ,    app^reiu    boUi    in    tbe    lirft   ^qd  ;)^(Q9r 
.pare  of  the  devift,  |s  whiat  I  ifldinc  to  prt^r»   ^ 

rif  that  is  adrtuttcd  ^o  prevail^  the®  the  liferordsi 

tiA«jK  Jucb  heir  mule  attains  ttutnty-gne  yeari  «/ 

x^i  muft  be  xsyt&t^^  or  at  leaft  be  conftrued 

fo  import)  no  more  than  .the-  time  at  whirh  he 

ttcended  iuch   heir  male  fliould  bir  entitled  to 

ihe  dBual  faffifffion  and  managewunt  of  the  dilate  3 

andj  in  thaf  view  of  the  cafe,  th^  devife  reds 

upon  the  operation  of  the  preqediing  and  fub- 

icquent  limiutions,  which,  upof)'  the  principle 

^ove   noticed,    I    ih^uld   qonfider    as    giviog 

^an  eftate  tail   to  ;A.  B.     Perhaps  the  words  I 

have  fnppofcd  to  be  rcjefted,  might,  however 

inoperativie    for    confining    the   ^evife    to    .an 

hcir^  m^e  attaining  twe{icy*q;Qe,  :ft4Jil  be  wA* 

tended  to  afford  an  argument  of  the  teftator^s 

inteivt,    that  the  preceding  words,    heirs  male, 

4^c%  ftiOvuld  not  operate  as  words  of  limi(a^icM, 

}hw  ,as  words  tof  purchafe,   to:  g^vc  an   eftate 

/tail  to  fuch  heirs  male,  and  not  veft  it  in  the 

jmcejior.     But  even  then,  as  I  think  feveral  of 

4 he  cafes  in  whiclir  thofe  words  have  been  held 

'to   operate  as  vWOids  .of  limitation,  lunder  the 

.force  of  the   general   rule^  contain  at  leaft  as 

■jftrong  cxpreffions  of  a  contrary    intention    in 

jjhe  't<5ftator,  I  think   this  .ntffott  would  not  be 

.fuffircient  to  prevent  the  conftruftion  of  an  eftate 

4ail  in  J.  B. 

4  Upon 
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Upon  the  whole,  I  fcarccly  know  how  to  de- 
liver an  opinion  on  this  cafe,  as  it  appears  (b 
very  doubtful  and  difficult  of  conftrudlion.  But, 
as  I  am  called  upon  for  my  fentiments  refpedt- 
ing  it^  I  cisoofe  to  Incline  to  the  conftrAsAion  of 
an  eftote  tail  in  A,  B.^  for  the  reafons  I  have 
mentioned. 


UPON 
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UPOTiJ  the  Conftru6Hon  of  contingent 
limitatiomrm  a  will.  Sec  2  Burnfifd 
and  Eaft^  209. 


The  above  cafe,  I  find,  was  laid  before  mc 
fomc  time  fince  by  another  Gentleman  j  and 
the  cafe  then  containing  only  a  (hort  extrad 
of  Mrs.  Mary  W.^%  will,  and  noticing,  that 
ic  recited  the  fcttlement,  and  that  (he,  by  virtue 
of  a  power,  appointed  the  truftees  to  pay  1000/. 
unto  her  fon-in-law  A.  JV.y  upon  the  contin- 
gency, therein  mentioned,  (and  not  dating  what 
contingency) ;  and  that  in  cafe  neither  J.  W,^ 
nor  any  iffue  of  his  body,  fhould  be  living  ac 
the  deceafe  of  the  teftatrix,  by  which  event  the 
fettled  eftates  would  devolve  upon  her  and  her 
ieirsj  then  jhe  devifed  the  Jame  eftates^  &c. 
I  rather  inclined  to  the  opinion,  though  very 
dubioufly,  that  the  devife  might  be  conftfued 
as  intended  to  take  efFedl  upon  the  eftatc's  de- 
volving on  her  or  her  heirs  5  that  is,  falling 
into  pofTcflion^   ac  lead  as   to  %he  limitations 

of 
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of  the  frecht/ld;   and    thsit  (he  only   referred 
to    the  detcafc   of  J.  ^.  witft'oat  ifluc  fn  Ifcr 
Hfecime,  as   fuppoQng  it  to  be  the  only  event 
ik  which  (he  tould  difpofc  of  the  lands,     6ut, 
trpdh   perufing  tHc  a^bove   ftite  of  Her  will   at 
Icrge,    I  am  of  6pinion,    that  ho   part  of  thfe 
devife  of  thclihdi   took   effcrft   in    the   event 
that   has   happened ;    for  I    now   find  flic   had 
eiprcfsly    in '  cointenfiplation    the    two    diffinft 
events,    viz:    That  of  7-   ^-j    o^   any  of  ftis 
M\lfe;  bcirig  living  at  her  deceafe,  andf  the  at- 
ternative  ther^tcf,  of  neitbtr  hitn  nor  any  of  bis 
iffue   being    then   living;    dnd    that    (he   diftiff- 
guTflies  between  thenfi,  and  makes  different  pro- 
vifions  for  them,    cxcrcifing  her  power  of  Ap- 
pointing the   1000 /•  in  the  one  cafe,  and  that 
of  appointing  the  lanJs  in  the  other.     It  there- 
fore appears  to   me,    that   the  appointment  of 
the  lands  is  to  be  confidered  as  dependent  on 
the   event  of   neither  J.  tV.^    nor  any  of  his 
iffue,    being   living  at   the   teftatrix's   dcceafe; 
and  that  it  has  failed  by  means  of  J.  fF.'s  being 
then   living  5    and,    confequently,    I    conceive, 
that  the  fee  dcfcended  on  the  teftatrix's  daugh- 
ter, and  frotti  her  muft  dcfcend  to  her  heir  at 
law,    ex  farte  mUterndy  as  the  lands  defcendcd 
from  her  mother,  who  purehafcd  the  reverfion 
.lender  the  fettlement  recited  in  her  will,  which 
fell  into.  pofleOion   to  the   daughtcn  and  that 
neither  the  ^ir  at  law  of  A*  W*^  nor  the  heir 

T  at 
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atlawof  Mifs  fF.^  on  the  part  of  her  father, 
can,  as  fuch,  have  any  title  thereto. 

.  And  1  think,  in  the  event  chat  has  happened, 
4)f  J.  W.  being  living  at  the  ttftatrix's  deceafe^ 
the  appointment  made  by  her,  of  the  looo/.  to  be 
raifed  under  the  trufts  of  the  term  of  500  years 
created  by  the  fcttlement,  has  taken  effcd,  and 
that  the  perfonal  reprefentatives  of  A.  W.  are 
entitled  thereto,  upon  fecuring  and  paying  the 
annuities  and  legacies  direded  by  the  teftatrix 
to  be  fecurcd  and  paid  by  A.  /F.  out  of  the 
faid  fum  of  1000 /•;  to  which  annuities  and 
fums  of  money,  I  conceive,  the  annuitants  and 
legatees  thereof  are  in  equity  entitled;  the  an- 
nuitants to  the  annuities,  from  the  time  di- 
reded  by  the  teftatrix,  and  the  legatees  to 
their  legacies  of  50/.  from  the  end  of  fix 
months  after  her  deccafe,  at  5  /.  fer  cent.y  the 
principal  being  direfted  to  be  fccured  by 
A.  TV.  with  bond,  which,  I  apprehend,  would 
carry  that  intcreft  j  otherwife,  as  charged  an 
lands,  they  muft  have  carried  only  4/,  fer 
cent. 

But  as  to  the  legacies  direSed  to  be  paid 
to  J.  ^.,  5.  iS.'s  children,  E.  G.,  A.  H,  and 
M.  V,y  under  the  trufts  of  the  term  of  500 
years  limited  to  H.  i.  and  M,  D.  by  the  will, 
as  well  as  the  legacies  directed  by  the  will 
and  codicil   to   be  fecured    by   ^  PF.  or.  his 

heirs, 
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heits,  on  his  or  their  coming  into  pofleflion 
of  the  eftates  devifed  to  him;  all  thole^  I 
conceive^  have  failed^  as  that  devife  or  ap- 
pointment from  which  they  were  to  arife  has 
failed/  by  Ji;  W.*%  being  living  at  the  teftatrix's 
dcceafe. 


T  a  FUR- 
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FURTHER  ObfervationY  u^A  the 
fame  limitations. 


The  very  rcfpcftablc  opinions  of  Mr.  * 

and    Mr.  ■     ■  would    fully   juftify   mc  ia 

altering  my  former  opinion,  if  the  words  and 
connexions  of  the  difpofitions  in  the.  will  did 
not  appear  to  me  too  ftrong.to  bend  to  the 
conftruilions  which  thofe  Gentlemen  incline 
to. 

The  tcftatrix  firft  makes  an  exprcfs  appoint- 
ment of  the  1000 /.  under  the  power  in  the 
fettlement,  in  the  event  of  fF.,  or  any  ijftie  of 
his  body,  being  living  at  the  time  of  her  dc- 
ceafe.  She  then  takes  up  the  alternative  event 
of  neither  J.  W.,  nor  any  of  his  ijfue^  being 
living  at  her  deceafe^  in  which  event  Ihc  ex- 
prefsly  conGders  the  eftate  as  coming  to  her, 
and  therefore  thought  Ihe  might  difpofe  of  it, 
which  (he  feems  not  to  have  had  any  notion 
of    in    the    other   cafe  j    and   fhe' accordingly, 

in 


in  ihe  CsiCter  ei^fit,  devifes  sod  dageu  a  tcmt 
of^  $OQ  years  for  caififig  (he  likcifxicB  as  ifte* 
H^d^  appointed  4n  che  other  e vie nt, .  for  the^ 
fafiiie  ptirpc^fe,  an^  ^Ifo  for  raiSfVg  >a  turtker^ 
ifem:  «f   1 000 1,    for  the  purpofes  th^rrin  ^bk^ 


' :  } 


^  Now,  I  think  it  as  clear  as  tangtiage  cah  ft)ake 
ifi'that  this  laft  term  of' 506  yfears  was  ontf 
fotake  effeft  in  cafe  of  neither  J.  W.y  nor  ^ 
©f^fcis  iffue,  being  living  at  the  xxvm,  of  h«r 
deceAfc.  When  a  teftatrix  fays,  ki  Aich  a  per-" 
f6n,'^c.  fliall  be  living  at  her  dtceafc,  (he 
dk«<!ts  and  appoints  fo  and  fo;/aiid  in  caft 
f4ch  a  perfon  JhaU  not  ii  then  Uving^  d>en  (he 
gives  and  devifes  fo  and  fo ;  is  it  poffible  to 
€onfid«r  the  latter  difpoiitioa  as  extending  to 
the  firft  event?  Could  we  even  fuppofc  the 
teftatrix  to  have  intended  it,  her  words  do.  not 
leave  any  opening  for  cctififuSUn  on  a  /up^ 
f^ed  inttntion,  hm  poikively  .and  clearly  fpeak 
the  contrary.  So  far,  therefore,  as  refpe£bs 
the  ternn  of  500  years  devifed  by  the  teftatrix 
to  the  truftees,  in  the  eve»t  of  neither  J.  ff^», 
nor  any  iflue  of  his  body,  being  living  at  the 
tinnMS  of  the  teftatrix's  deceafe,  I  fee  no  room 
for  confidering  it  as  having  taken  efieft,  nori 
confequentlyj  for  concluding,  that  any  of  the 
^rufts  Bndep  it  have  arifen,  or  can  be  con- 
ftrued  to  ex^ft.     I  think  it  cannot  be  denied^ 

T  3  that 
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that  the  appointment  of  the  1000 /•  under  the 
fubfifting  term  has  taken  effe£l,  thjc  event  on 
which  it  was  limited  having  happened.  I  alfb 
think  it  clear,  that  both  thg  difpofitions^  TO2?» 
that  made  in  the  event  of  J.  fV.y  pr  any  of 
his  iflue,  being  living,  and  that  depending  oa 
the  event  of  neither  his^  or  any  of  his  ifiue, 
being  living,  could  not  take  t^t&.  The  event 
on.  which  the  iirft  was  exprefsly  limited  bos 
happened  i  that  on  which  the  other  was  limited 
hts  failed.  Under  thefecircumftgnces,  it  would 
be  '  ftrange,  I  thinks  to  reverfe  the  exprefs 
.effedt  of  the  will,  and  cofifidcr  the  firft  as 
having  failed,  and  the  latter  as  taking  place; 
and  yer^  without  fuch  a  conftruftion,  I  do 
not  fee.  how.  the  further  fum  of  1000/.,  di* 
Tt6ktd  to  be  raifcd  under  the  laft  mentioned 
term,  can  be  held  to  have  taken  place. 

But  the  principal  doubt  arifes  upon  the  fubi- 
fequent  limitation  of  the  freehold  and  inhe- 
ritance, whether  that .  depends  on  the  fame 
condition  or  contingency  as  the  devife  of  the 
term  of  560  years.  Now  confidering,  that 
this  is  a  continuance  of  the  remainder  upon 
the  .  difpofition  taken  up  by  the  teftatrixj  in 
the  event  of  J.  JV.^  or  any ;  of  his  iffue,  not 
having  been  living, at  the  time  Of  her  deceaf?, 
and  that  this,  is  exprefsly  from  and  qfter  the 
(^^piration^   pr  qtker  Joaner  d^terminaiiQn^  of  tkc 
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Je$id  term,    and  fubjeft  thereto,    it  appears,  to 

-me,'   that   it   was   a   contingency   of   the  fanpe 

conteniplation    and    intention   of   difpoting  of 

the   remainder    or  reverfion   of   the  lands,   in 

the   event   in   which  the   term    itfelf    was   d^- 

^vifed.       As    it  was  made  from   and   after  the 

'  Urm^    and  fubje^  tberetOy    it   clearly    fuppofed 

tfaeterm  itfelf  to  exift  prior  to  it|  but  the  ex- 

Hfence  of  the  term,  as  I  have  before  obfcrved, 

was  confined  to  the  event  of  neither  J.  PF.,  nor 

any  iflueof  his  body,  being  living  at  the  tiaie 

of   the    teftatrix's    deceafe:      The    difpofition, 

therefore,  that  prefuppofed,  and  was  to  be  fub* 

jcft  to  the  term,  I  conceive,  muft  be  confidered 

as  depending  on  the  fame  contingency  as  the 

term  itfelf. 

For  this  reafon,  I  cannot  help  confidering 
the  cftate  dcvifed  to  the  mother,  being  ex- 
preifiiy  made  from  and  after^  as  dependent  on 
the  fame  event  as  the  terni.  The  fubfequent 
limitation  to  the  daughter  is  clearly  a  con- 
tinuance of  the  fame  devife,  and  a  difpofition 
merely  of  the  remainder  undifpofed  of  in  the 
limitation  to  the  mother.  To  confidcr  it  other- 
wife,  would  be  to  fuppofc  the  teftatrix  in^ 
tended  the  daughter  (hould  eventually  take  the 
eftate  during  the  mother's  life;  which,  I  ap- 
prehend, (he  had  no  intention  (he  (hould ;  and 
^Ifb,   that   the  daughter  (hould,    in  the  event 

T4  of 


[  takp  rile  cftatc'l clear  of  xhf  tcrpi  pf  509  yc^rs 

dcvifed  by  bpr,  ^^nd  ^fwr  the  uUifnatc  charge 

of  1000/.  under  the  tnjft^  of  the  tprno.     This 

w.ill,    I  apprehcpd»..bc  the  coofcfj^uepcp,  if  yiK 

fi^ppofe  tl^c  devife  to   the  daughtejr    not  fo  be 

confined   xo   thf  fanne  pyirnt  a$  the.  dievifc   of 

the    terqi.       for    th^fip    pe^fpn?,    I    incline. to 

think    th^    devife    to    the    daughter    muft    bf, 

agreeable  tq  the  import  of  the  9^ords  copQned 

to  the  farnc  event  ^s  tjic  dcvjf^  of  tb^  term; 

that  is,  of  neither  X  ^.,  nor.  gpy  of  his   iffuc, 

being  living  at  the  tioie  of  the  teftatrix's  de« 

ceafc. 

The  executory  limitation  over  to  yf.  /iP^.,  in 
the  event  of  the  daughter's  dying  under  twenty- 
one,  was  marfifti^ly  only  2k  Jubfthutionary  difpofi- 
tipn  for  that;  before  made  to  the  daughter  herfelf, 
apd,  .confequently,  dependent  on  the  fame  event. 
He  was  only  to  take  what  was  intended  ab- 
folutely  to  yeft  in  the  daughter  under  the  de^ 
.vj/e^  if  fh^  had  lived  tq  attain  twenty- one. 
The  devife  to  her  was  made  defeafible  on  the 
event  of  her  dying  under  tvyenty-one,  and  jf^H^% 
pvt  in  her  place,  in  refpefl:  to  Jucb  devife  ^  and 
therefore  I  conceive  the  devife  to  him  is  to  be 
cpnffdered  as  dependent  on  the  fame  priooary 
copdition  astha^  to  her,  ^  it  W4S,  in  all  events, 
I  thinkj    latended  &e  ihould  take  under  the 

devife 


jdey^  jbcfortf  iiipi.^  iTo  coaftrue  it  othcrwife, 
j9Qu)d  be  to  roppofe,.  that  the  teftatrix  in^ende^^ 
|:bit,  in  the  pyeot  ofojcjther  y.  /iPl,  nor  any  c?f 
hf^iflpoe^  being  iisring  at  herdeceafe,  and  of  the 
443Jghjer-i$  dying. under  twenty.©ne,  >/.  *K 
(hould  take  the  cftate  clear  of- the  term  of  500 
years  devifed  by  the  teftatrix,  and  the  ultimate 
charge  of  1000/.  under  that  terai,  which,  I 
think,  cannot  eafily  be  admitted. 

The  truth  fcems  to  be,  that  the  teftatrix  had 
no  notion   of  her  power  of  difpoGng    of  the 
eftate,  in   the  event   of  J.  W.^  or   any  of  his 
iflue,  being  living  at  the  time  of  her  deceafei 
and  therefore  had  no  intention  oC  nor  has  made 
any  difpofition  in  that  event,  than  the  appoint* 
ment  under  the  fubfifting  term  *of  500  years  j 
and  the  queftion,    I   take  it,    is  not   what  we 
muft  fuppofe  {he  would  have  intended  and  done 
if  otherwife  informed,   but  what  (he  has  done 
under  her  apparent  ftate  of  information ;  and  as 
to  her  fpecifying  in  her  codicil  the  devife  to 
A.  fV.  in  terms  expreflive   of  one  contingency 
only;  it  feems   natural  and   proper  enough,  as 
the  devife  was  not  on  two  feveral   and  uncon- 
nefted  contingencies,  fo  as  to  depend  on   each 
of  them  feparately,  but  was  ultimately  depend* 
ent  on  one  final  conlingency,  refulting  from   the 
combination  of  two  events ;  the  concurrence  of 
which  two  events  conftituted  that  one  contin- 
gency referred  to, 

I  there- 
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.  I  therrfore,  upon  the  whole/ cannot  (though 
with  much  diffidence  and  reludance^  on  ac- 
count of  che'  truly  refpeftable  opinions,  that, 
I  am  forry  to  find^  are.  to  the  contrary)  help 
ftill  tncliping  to  che:opinion  I  faaye  already  de<^ 
livered  00  the  above  cafe..  ^ 


'^'i.ov 


THAT 


Ga«s  ^md  OpiNfON3»  iA% 


THAT  the  following  executory  limita- 
tion $  by  a  deed,  to  the  firft  fon  of  !)• 
who  (hould  attain  twenty-five  years  of 
age,  is  void  \  and  that  other  limita- 
tioris,  fubfequent  thereto,  may  pro- 
bably be  deemed  void  alfo.' 


^•^t  by  indenture  of  leafc   and .  rcjleafe,    con- 
C  *cyed  lands   tol  truftees— To   the    ufe    of 
A.  for  life  i^andj^r  after  his  deceafe,  to  the 
life  of  tru^ftces,i  thqir  heirs  and  afligns,  up- 
on truft,'  that:  they,  and  the  furvivors  and 
furvi vor  .  of:  them, ,  and   his   heirs,    lhould> 
amongd  other. things,  raife  and  apply,  out 
of  the  rents  and  profits  of  the  faid  heredita- 
.mcnts,  for  the  maintenance  of  D.  during 
his  life,  fuch  fun)  as  they  thought  proper, 
,iiot  exceeding  — — /.  a-yearj  and  fhould 
alfo,    out  of  the  .fame   rents  and   profits, 
raife  money  /or  the  education  of  all  or  any 
..   fons  of  the: faid; D.' lawfully  begotten,  until 
.  ffome  fon  of.tliejfaid  Z).  (hould  attain  his. 
age  of  twenty-fiVe  years,  at  fuch  times,  and 
in  fuch  manner^  as  the  faid  trultees  fhould 

think 
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think  fic»  not  exceeding  the  fum  of  — — -  /. 
for  an  eldeft^  and  the  fum  of  — — /•  yearljr 
for  a  younger  fon  or  fons ;  and  to  pay  the 
refidue  of  the  rents  and  profits  of  the  faid 
hereditaments  toward^  difcharging  the  in- 
cumbrances thereupon,  until  fiich  elded  fon 
of  27.  fl^ould  attain  twenty-fiv^  ^ears  \  and 
vhen  fuch  fon  of  D.  Ihould  attain  twenty- 
five  ycv5,  to  conypy  t^ie  f^id  heredita- 
ments: 

To  the  ufe  of  fuch  firft  fon  attaining  fuch  age, 
and  the  heirs  male  of  his  body ;  and,  for 
default  of  fuch  iflfUe,  to  the  ufe  of  the  fe^ 
cond  and  every  other  fofi  of  the  faid  D«  in 
tail  male ;  remainder  to  £.,  younger  bro* 
ther  of  the  faid  D.,  for  life  %  remainder  to 
truftees,  to  preferve  contingent  remainders^ 
with  divers  other  remainders  ;  and  the  ulti- 
mate remainder  to  A.^%  right  heirs.. 

The  faid  A.^  by  will  reciting  the  faid  indentures 
of  leafe  and  releafe,  devifed  all  his  leafehold 
and  copyhold  lands  to  the  faid  truftees,  and 
theiurvivors  and  furvivor  of  them,  his  ex- 
ecutors, adminiftrators,  and  afiigns,  fubjed 
to,  and  under  the  fame  trufts,  ufes,  and  li« 
mitations  as  the  faid  eftates  were  limited  in 
fuch  indentures, 

J.  died. 


7^ 
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4ied,  I>.  fartived  kinfl^  Aiarrled,  ami  htd 
ifiue  ^Ae  foRi^  Bii  siAd  died*^  jB.  has  latdf 
attaffied  twenty-on€  year^  of  age;  and  all* 
(be  in^^utnl^ranoes^  •!>  tbo  lands  are  paid. 


■il  T^i 


The  truft  for  the  firft  fon  of  D.  attaining  the 
age  of  twenty-five  years>  he  having  then  no  fon 
barn,  feems ,  to  me  to  be  a  limitation  whiclt 
might  eventually  not  take  effcdt  fur  twenty  five 
years  after  a  life. in  being,  at  the  creation  of  the 
truft.  This,  exceeds  the  limits  hitherto  allowed 
for  executory  limitations  on  truftr;  which  fort 
of  limitations  is  required  to  be  confined  to  the. 
T^^x\odi  q(  twenty^me years  after  a  life  in  being.: 
tlierefore,  as  the  preceding  eftate  to  ^.  for  his 
life,  did  not  endure  to  fupport  it,  fuppofing 
it  to  have  been  a  contingent  remainder,  inftead 
of  an  execucory  truft,-  arifing  out  of  a  remainder, 
I  do  not  fee,  unlefe  we  can  confider  this  limita- 
tion as  vefting  in  an  eldcft.  fon,  in  inierefi^ 
though  not  entitling  hin^  to  the  pojfeffion  before 
that  time,  how  it  can  be  fupported.  But  here 
is  no.  exprefs  limitation  of  the  eftate  to,  or  \a 
truft  for,  an  eldeft  or  only  fon  not  firft  attaining 
the  age  pf  .twcnt)^five#  The  ^limitation  over 
to  the  lecond  or.  other  fon  or  fons,  indeed,  ift 
7  not 
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jiot  attended  with  fijch  a  reftriftion ;  but  -thi* 
Ibbfequent  limitation  feems  e*prefsljr  confined 
to  fecond'and  other  fons,  after  failure  or  de- 
termination of  the  eftate  to  the  firft  fon  attain- 
ing twenty-ones  and  therefore,  the  difficulty 
is  for  B.,  as  being  a  firft  or  only  fon>  to  fup* 
port  his  claim  under  it. 

Had  it  been  a  cafe  of  a  devi/e^  poQlbly  the 
circumftances  of  the  application  of  the  refidue 
of  the  rents,  to  the  difcharging  incumbrances 
on  the  eftatcs,  till  the  firft  fon  attained '  twenty- 
five  years  of  age,  might  have  been  urged  as  an 
argument  for  conftruing  this  procraftination 
of  th^  truft  for  him,  to  amount  to  a  mere  fuf- 
penfion  of  his  pofiefiion  till  that  age ;  and  that 
It  fliould  veft  in  intereft  in  him.  in  the  mean 
time,  fubjcft  to  fuch  charge  j  and  this  con- 
firuftion  would  have  been  aided  by  his  having 
a  maintenance  out  of  the  lands  in  the  mean 
time. 

But  this  being  the  cafe  of  a  deed,  I  am  afraid, 
is  a  circumftance  that  bears  hard  againft  fuch 
latitude  of  conftruftion.  It  is  true,  indeed, 
this  is  a  cafe  of  a  /r«/?,  the  legal  eftate  pafling 
to  the  truftees  in  remainder  expeftant  on  J.'s 
deceafe;  which  circumftance,  added  to  the  di- 
reftion  to  apply  a  fiifiicient  part  of  the  rents 
and  profits  of  the  hnds  for  the  maintenance 
and  education  of  the  firft  fon  of  D.  attaining 

^  twenty- 


Cases  and  Opinions.  287 

twenty-five  years  of  age,  tUl  the  time  when  the 
eftate  is  direded  to  be  conveyed  to  him,  might 
poflibly  be. urged  as  an  argunrient  for  a  court  of 
equity  toconfider  the  limitation  after  ^.'sdecea(<, 
as  amounting  to  a  truft  for  the  firft  fon^  fubjeft 
to  the  charges  impofed  thereon^  till  the  age  of 
twentyrfive,.  and   fufpending  only  his  right  of 
pofleflion  till  that  time.     But,  I  am  afraid,  it 
would  be  too  great  a  violence  upon  the  exprefs 
words  of  the  truft,  to  confider  a  firft  or  only  font 
as  entitled,  before  his  age  of  twenty-five  years^ 
to  an  eftate  tail,  under  a  direftion,  that  when 
any  fu(:h  fon  fhould  attain  that  age,  the  truftees 
Ibould  convey  the  lands  to  the  ufe  of  fuch  ion 
firft  attaining  fuch  age,  in  tail,  when  there  is  no 
other  direAion  or  limitation  in  the  will  to  entitle 
him  to  any  eftate  at  all  in  the  land,  but  fuch 
diredion  to  convey  to  fuch  fon  firft  attaining 
fuch  age  of  twenty-five  years,     I  therefore  rather 
incline  to  the  opinion,  that  the  limitation  to  the 
firft  fon  of  D.  cannot  be  fupported,  becaufe  too 
remote;  and,  confcquently,  that  B.  is  not  en- 
titled under  it,  nor   can  do  any  thing  to  bar 
the    fubCequent    limitations,    fuppofing    them 
good. 

Now,  as  to  thefe  fubfequent  limitations,  they 
were  trufts,  to  arife  out  of  the  fame  legal  re- 
mainder in  fee  in  the  truftees,  as  the  preceding 
truft  for  the  firft  fon  of  D.  attaining  the  age  of 
twenty.five,  :  But  though  the  truft  for  fuch  firft 

fon 
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fon  i(tttfii>ing^Jthat'  i§^  lorat  eormn^efit,'  yet  Hei 

the  eftate   fo   mteiided  for   foeH    fornf  dM    not 

extend  to  the  ^h(^e  fae  fimpli^  the  fubfeqiienPe 

trofts  do  (K>t  appear  to  nhe  neceffarity  to   be 

bound  byy  6r  de|>end  ohj  ^he  faVne  Contingency. 

I  think  they  noay  be  coftfidered  as  trijfts  t^krn]g^ 

minted i^te  cffcdl  in  intercft,  tk  6tifC  of  tfic  leg«l 

eftate  ift  the  truftces,  fubjeft  to  the  preceding 

charges  arid  the  contingent  eftate  to'  the  firft  {M 

of  !)•  ait^ining  .the  age  of  twenty-five;   iirfo- 

xnuch,  that  if  D.  had  died  without  iitlre^  I  do 

not  fee  why  they  niight  mit  ha^i^e  takeii  zfStOt^ 

and  if  they  may  be  cdnjideredr  as  veftedy  fubjefi 

to  fuch  intervening  contingent  llitittation  to  the 

firft  fon  of  D*.  attaining  twenty-five  years  of 

age^   fupp^yfing  it  goodj    and  that  interventicm 

is  found  to  be,  or  becomes,  void,  it  feenfis  to 

be  as  n>uch  out  of  the  way  asr  rf  ie  never  had 

taken  efFcft,  afnd  were  determined;  or  as*  if  ii! 

aever  had  been'  Hmited  at  atH  $  juft  a^  in  tM 

cafe  of  limitations  in  a  cbftreyance  at  comrAon 

law,  where,  if  any  intervening  remainder  is,  o^ 

becomes,  void,    the  fubfequent  rendaindtr-maii 

takes  as  if  the  firft  were  out  of  thfe  cafe. 

It  IS  true,  when  the  particular  eftate  is  void, 
(eftept  in  a  wiflf,)  the  remainder  fails  too  j  but 
the  limitation  to'th«  firft^fon*  of  D.,  in  the  pre- 
sent cai^i  is  not  in  the  nature  of  a  f articular 
eftate^  but  of  a  remainder,  it  being  to  arife  out 
of  a  remainder  in  the  iruftees,  which!  wai  pre- 
ceded 
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ceded  by  the  particular  eft  ate  in  A.i  and  becaaie 
vetted    thereon.       Pofflbly    it    may    be    urged 
againft  the  validity  of  thefe  fiibfequcnt  limita- 
tions,  that  if  the  limitation  to  the  firft  fon  of 
D.  is  Void^  the  fubfequent  limitations  ftand  as 
cftates,  to  take  efFedl  on  the  failure  of  ijfue  male 
of  D.,  without  any  fubfifting  eftate  to  endure 
till   that   period;    and,   under  this  view,  they 
would  certainly  be  too  remote.     But  I  fee  no 
ncceflity  for  confidering  them  in  fuch  a  light, 
any  more  than  in  the  cafe  of  a  lapfed  devife  of 
the  particular  eftate,  or  of  a  void  remainder  in 
a  conveyance  at  common  law,  where  the  words 
introducing  the  fubfequent  remainder,  upon  the 
determination  of  the  firft  eftate  or  remainder, 
are  not  confidered  as  poftponing  the  fubfequent 
remainder  to  the  period  when  fuch  firft  eftate^ 
or  preceding  remainder,  would  have  endured,  if* 
they  had  taken  efFeft ;  but  the  eftate  being  void^ 
its  extent  or  duration  vaniflies  of  courfe ;  and, 
of  confequcnce,  the  words  of  reference  to  furh 
extent  or  duration,  having  no  object  to  relate 
to,  ceafe  tQ  be  of  any  efFeft,  and  the  next  re-^ 
mainder  is  let  in  immediately,  without  any  rc^ 
gard   thereto.      And   therefore,    in   the   prefcnc 
cafe,  in  order  to  fupport  the  deedj  fo  far  as  it 
is  capable  of  any  conftrudion  in  its  favour,  I 
incline  to  think  the  fubfequent  limitations  may 
be  maintained,  upon  the  grounds  I  have  uo** 
ticcd. 

^  The 
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mitations  five  years  longer  than  what  has  yet 
been  allowed,  which  feems  to  have  been  one  of 
the  grounds  upon  which,  in  the  cafe  of  Lade 
V.  Holford^  I  Black.  Rep.  428.,  a  provifo  in  a 
will  to  fufpehd  the  poIFedion  of  an  unborn 
tenant  in  tail,  till  the  age  of  twenty^-Iix  years^ 
was  held  void. 

But,  in  regard  to  the  validity  of  the  fubfe- 
quent   limitations,    though  niy  former  opinion 
rather  inclines  in  favour  of  them,  yet  the  more 
I  conHder  the  cafe,  the  more  difficult  I  find  ic 
to  retain  that  opinion,  or  indeed  to  form  any 
opinion    upon  that  point.      Indeed,  I  think  it 
may  be  foltdly  contended,  that  none  of  the  fub- 
fequent  limitations  could  be  conftrued  to  veft; 
before  the  time  limited  for  the  preceding  li- 
mitations to  the  elded  fon  of  D. ;   the  confe- 
quence  of  which  is,  that  if  the  former  fails,  as 
too  remote,  the  latter  do  fo  likewife.     To  con- 
iider  the  latter  limitations  as  vefted  before  the 
former,  would,  I  conceive,    be  to  exclude  the 
former  entirely,  on  the  event  which  has  hap- 
pened,  of  its  incapacity  to  take  effed  at  the  de- 
ceafe  of  ^.,  firft  tenant  for  life,  and  fo  let  in  the 
remainder  men   to  the  eftate  before   the  com- 
mencement of  the  truft,  under  which  their  claim 
and  title  was  originally  to  arife. 

As  to  the  latter  part  of  the  query,  refpeding 
the  bar  of  the-  remainders  by  fine,   fuppofing 

them 
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them  good,  I  conceive,  that  fuppofing  B.  to  be 
,now  in  the  poflefllon  and  enjoyment  of  the 
cftates,  that  if  he  executes  a  deed  of  feoflfmeot 
of  the  freehold  lands  pf  inheritance,  duly  cxe- 
tuted  with  livery  of  feifin,  and  afterwards  levies 
a  fine  come  ceOy  &c;  thereof  with  proclamations, 
the  fubfifting  remainder  men  (/.>.  the  fons  of 
D.y  nephews  of  A.y  and  their  iffue)  wiD  be  bar- 
red by  five  years  noa* claim,  if  not  under  any  of 
the  legal  incapacities  to  claim  mentioned  in  the 
Astute. 

A%  to  the  leafeholds  or  copyholds,  a  fine  is 
not  applicable  to  them  ;  nor  do  I  know  of  any 
other  fiaiilar  mode  of  effip£tuating  a  bar  as  to 
them. 


^  Z 
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THAT  a  limitauony  unfupportcd  by  a 
truft^  is  too  remote,  if  not  conHned 
to  the  failure  or  determination  of  the 
preceding  e(lates>  but  made  to  depend 
on  an  event  collateral  theretOj  unlefs 
fuch  event  haippen  by  the  time  all  the 
preceding  eftates  determine  i  and  that 
the  fame  doArine  holds  as  well  in 
copyholds  as  freeholds.. 

A.  B.  haVlng  plirchafcd  a  copyfidid  eftate,  was, 
on  the  furrendcr  of  X.,  admitted  thereto,  in 
the  following  words : 

€€  — Praefato  J.  B.  pro  et  durante  termino  vitac; 
^*  ct,  poft  ejus  dcccffum,  Maria uxori  praefati 
**  ji.  B.  pro  ternrtino  vitae ;  et,  poft  de- 
«*  ceffum  pracfatorum  A.  B.  et  Af.  5.,  ct 
**  diutius  vivcntis  tunc  fcnidri  exitui  mafculo 
**  de  corporibus  diftorum  A.  B.  et  Maria, 
*'  legitime  procreato  vcl  procreandoj  et,  pro 
**  defeftu  ullius  exitus  mafculi  de  corpori- 
*'  bus  praediftis,  tunc  exitui  feminino  de 
"  corporibus  praedidborum  A.  et  M.  s  cr, 
*'  pro  defeftu  talis  exirus,  tunc  reftis  hacre- 
<c  dibus  praefati  A.  B.  in'  perpetuum/* 

After 
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After  the  deceafe  of  A.  B.  and  M.  his  wife,  D; 
the  eldfft  fon  was  admitted,  to  him  and  the 
heirs  of  his  body^  and  immediately  faffered 
a  recovery^  and  was  admitted  in  fee.  The 
cuftom  of  the  manor  gives  to  the  youngeft 
fan. 


This  cafe,  I  think,  involves  no  inconfider- 
able  difBculcy.  That  limitations  upon  furrenders 
of  copyholds  are  to  be  conftrued  as  in  convey^ 
ances  af  freehold  efiates^  I  think,  is  a  point  not 
now  to  be  queftioned  ^  vide  Seagood  v.  Hone^ 
Cro.  Car.  2fif>.i  Allen  v.  Pajhall^  Godb.  137. 5 
and  I.  P.  fFms.  75.  77.  And  therefore,  I  con-r 
ceive,  that  the  limitations,  j/?m^r/  exitui  ma/ctilo'^ 
could  give  no  more  than  an  eftace  for  life  to  the 
eldeft  fon,  without  extending  to  any  younger  fon. 
This  point,  indeed,  feems  to  have  been  decided, 
even  in  the  cafe  of  a  devife.i  vide  Lovelace 
V.  Lovelace^  Cro.  Eliz.  40.  Anderf.  i  ja.  And^ 
I  apprehend,  that  the  limitation  to  the  iffue 
female^  being  m  default  of  any  iffue  male^  mufl: 
have  failed^  as  there  v^as  fuch  iflue  male;  and, 
in  any  event,  I  think,  couM  have  given  no 
more  than  an  eftate  for  life  to  fuch  iffue  feniiale ; 
and   therefore,  if  the  remainder  limited  to  the 

u  4  right 
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tighf  heirs  of  A.  B.  were  clearly  good,  under 
the  above '  circumftances,  1  (hould  conceive, 
that  as  it  vefted  in  him,  according  to  the  rule 
in  SbeUys  cafe,  by  union  with  his  preceding 
eftare  for  life,  it  defcendcd  to  his  heir  according 
to  the  cuftom,  which  was  C.  his  youngeft /on; 
and  through  him,  by  reprefentation  to  his 
fon ;  vide  Clements  v.  ScudamorCy  i  Salk,  243, 
1  P.  Wms.  (ii^.  ;  and,  confcquently,  that  the  Ion 
of  C  would  now  be  entitled  to  fuch  remainder 
in  fee,  expcftant  on  the  eftate/^r  life  in  his  uncle 
p.  And,  if  fo,  I  think  he  might,  by  a  bill  in 
equity,  reftraih  !)•  from  cutting  timber.  And 
the  recovery  being  fufFered  in  the*  lord's  court, 
I  think,  would  be  no  forfeiture  of  which  the 
peffon  in  rcmaii\der  or  rcverfion  could  take  ad- 
vantage, as  in  the  cafe  of  a  recovery  fufFered  by 
a  tenant  for  life  of  the  freehold  lands  j  for  in 
copj'holds,  the  legal  freehold  eftate  is  in  the  lord  ' 
fiinrfclf  i  vide  Keen  v.  Kirbyy  1  Mod.  199^ 
a  Mod,  33.     ^ 

'  But  the  difRrulcy  is,  how  the  limitation  in  the 
furrendcr  to  the  right  lieirs  of  A.  B.  is,  to  be 
Supported,  being  after  a  failure  of  any  male  tffut 
of  the  bodies  of  him  and  his  wife,  without  a 
preceding  limitation  extended  to  that  period \  for 
jf  it  depended  on  a  default  of  any  i£ue  male;  that 
-is,  on  the  event  of  there  being  no  ijfue  male,  then 
•it  failed  by  reafon  of  the  exiftence  of  fiich  iffuc 
male  5  and  if,  on  a  general  failure  oj  ijfue  male^  at 

any 
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aoy  time,   then,    as  a  remainder>  it  could  not: 
take  effcd,  unlefs  fuch  default  of  iiTue  happened^ 
at  furtheft,  by  the  expiration  of  the  preceding' 
eftates,  viz.  the  deccafes  of  A.  B.  and  ^his  wife, ' 
and  their  eldeft /en  ^  and  that  will  jiot  be  the 
cafe,  if  any  iflue  nnale  of  ^.  i?«>  (hQuld  be  living 
at  the  death  of  his  eideft  fon  D. ;  and  it  feems  to 
me  too  remote  in  any  other  view. 

Indeed,  it  is  not  only  poftponedto  a  failure  of 
ifiue  male,  but  alfo  of  ijfue  female.     However>  as* 
the  limitation  to  the  latter  items  void  in  event^^ 
and  the  limitation  over  is  on  failure  of /i&^  objeUs- 
of  the  limitation  that  has  fo  failed,  I  think,  it 
might  take  effed^  as  if  fuch  preceding  limitation: 
had  been  omitted^  as  in  the  cafe  of  a  remainder 
after  an  intermediate  limitation,  either  originally 
void,  or  failing  in   events    but  the  limitattion 
Jeniori  texitui  majculo  has  not  failed  ;  nor  was  the 
limitation  over,  in  default  of  any  ijfue  male^  con- 
fined to  the  failure  of  the  objeSls  of  the  former; 
for  that  extends  only  to  an  eldeji  Jon  j  and  the 
latter  is  poftponed  to  the  failure  of  any  ijfuemale. 
Had  it  been  merely  in  default  of  iffue  maUy  I 
think,  thofe  words  might  have   been  conftrued 
to  mean,  the  ijfue  male  before  mentioned  in  the  li*. 
mitation  i  but  the  word  ullius  feems  to  put  a  ne« 
gative  on  fuch  conllruftion. 

Where  an  ulterior  remainder  is  limited  after 
an  intervening  one^   that  is  either  void  in  its 
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creitiMj  or  eventaally  faHs^   or  takes  only  a 
partial  tfftet^  thn  lotedr  f<dems  good  tiptia  the 
failore  or  det^rntlniatiofy  of  the  formdr,  and  fiib^ 
}tit  thetitd^    B\jk,  wBera  the  Uk  is  not  confined 
to  die  faili^fe  bt*  dtfeet-tniimtion  of  the  pireced?fi^ 
eftate,  bat  ts  m^e  to  ddpend  on  an  event  col- 
liceral  theretvy  thcfn^  ualefs  fueh  event  happen? 
by  the  time  chat- all  the  precetiing  efbates  deter- 
mine^  (if  not  fupported  by  a  truft,)  I  appre- 
hend, it  fails  of  courfe,  as  well  in  die  cafe  of 
CK^yholdff  at  freeholds;  and  ihc  remainder  to 
the  heirs  of  jf.  B.y  in  the  prefenc  cafe,  in  default 
of  any  ifibe  male,  where  the  limitadon  to  Jiub 
iffue  is  conine!d  to  th£  eld0  i/ftie  male,  appears  to 
me  to  fall:  pnder  that  predicament;  aod^  if  foi 
thefre  does  not  feem  fufficient  ground  for  CV 
fon,  or  any  body  elic,  to  eftablilh  a  claim  under 
the  fajd  Undtdthn,  to  the  right  heirs  of  A.  B. 
Bdt  the  point  ts  tdo  difficult  fc^  me  to  pretend  to 
any  thing  more  than  9  niere  Inclinaeionr  of  opi« 
nion. 
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tJ]?ON  thelaft  cafe. 


It  was  afterwards  ftatcd,  thalt  A.  B.  Was  acfnfiutcd! 
in  fee^  upon  his  purctiafe;  and,  upori  hi& 
own  furrendcr  afterwards,  was  admitted  ia 
the  manner  before  dated. 


As  ^.  B.  ftood  admitted  in  fee y  previous  to  the 
furrender,  I  am  of  opinion,  that  the  limitation 
in  that  furrendcr,  to  the  ufe  oi  bis  right  heirs, 
was  part  of  the  former  efiate  remaining  in  him, 
as  the  reverjion  in  fee  undijpojed  of  hy  that  Jur^- 
render \  vide  Thrufieut  v.  Cunningham,  2  Black. 
Rep.  1046.,  and  Roe  v.  Griffiths,  4  Burr.  1952. ; 
and,  confequently,  that  it  defcended  on  his  heir 
at  law,  according  to  the  cuftom,  that  is,  the 
youngeft  (on  C,  and,  on  his  death,  to  hisfon  E., 
who,  I  think,  had  C.  even  died  in  his  father's 
lifetime,  would  have  been  entitled  jure  repre* 
fentationis.;  that  is,  as  reprefentative  of  his  fa- 
ther, according  to  the  cafe  of  Clements  v.  Scuda^ 
wore,  I  Salk.  243.  i  P.  ^ms.  63.  Therefore, 
9  I  con"> 
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I  conceive^  that  £.,  the  fon  of  C,  is  entitled  to 
that  reverfion^  if  yi.  S.  made  no  difpofitioo 
thereof  by  will,  and  a  furrender  to  the  ufc  of  it  j 
and  that  he  may,  after  the  death  of  D.^  bring  an 
cjcftment  for  it,  even  before  admittance,  as  his 
title  is  by  defcent;  and,  confidering  D,  as  taking 
no  more  than  au  eft  ate  for  Ufe^  under  the  fur- 
render  above  flatcd,  it  follows,  that  he  cannot^ 
by  any  means,  acquire  the  fee. 


UPON 
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UPON  fuch  limitations  over,  of  perfonal 
cftate,  in  default  of  iiTue  of  the  firft  taker, 
as  are  confidered  as  fubflitutionary,  or 
alternative  for  thofe  to  the  iffue.  See 
I  Durnford  and  Ei^,  593, 


Whirever  there  is  a  limitation  of  ^  chattel  to 
a  perfon,  and  if  be  die  without  ijfue^  remainder 
over,  the  remainder  is  too  remote,  not  being  to 
take  eflPcft  till  a  general  failure  of  iflue,  which 
may  not  happen  for  fome  generations.  But 
where  the  limitation  to  fuch  perfon,  either  in- 
definitely, or  for  life,  is  followed  by  a  limita* 
tion  to  his  children  or  ijfue^  that  may  anfwer 
the  relation  of  tU^  word  ijfue  in  the  limitation 
over  J  the  words  ^/»^  without  ijfue^  in  fuch  li- 
mitation over,  have  been  held  to  fignify  the 
iJfue  before  mentionedy  and  to  whom  the  antece- 
dent limitation  was  made  ;  vide  the  cafe  of 
Vaugban  v.  Farrer^  2  Fez.  182 — 6.  And, 
under  that  conftruftion,  it  feems,  the  limitation 
over  is  eventually  good,  not  as  a  remainder 
13  after, 
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after^  but  as  an  alternative  to,  or  fubftitutionarjr 
difpofition  for  the  limitation  to  the  ilTue,  Ihould 
that  fail  for  want  of  any  fuch  iflue ;  as  in  the 
cafes  of  Htggins  v.  Dowler,     i   P.  fVms.   98.; 
Maddox  V.  Staines^    2   P.   ff^ms.  421*  i    Stanley 
▼.  Leigb,  1  P.  ff^ms.  68^.,  and  feveral  others  to 
the  fame  tSe&.     And  therefore,  a«  there  is  a 
limitation  in  this  cafe  to  the  ihiliren  of  G.  L., 
I   incline  to  the  opinion,  th#t  the  words,  die 
without  ijfue^  &c.  in  the  limitation  over,  are  to 
be  conftrucd  as  referring  to  the  ijfue  before  de^ 
Jcrihedj  juft  as  if  the  words   had  been>    "  die 
^  without  fuch  iflue/' 

The  cafe  of  Vaughan  v.  Farrety  above  cited, 
feems  very  much  in  point  to  the  prefcnt  qucftion. 
Tiiere>  upon  a  devife  of  real  and  per/onal  eftate 
to  one  for  life,  and,  if  (he  left  children^  the  whole 
to  fuch  child  or  children  y  but,  if  (he  ihould  diewith* 
out  iffue^  then  to  other  purpofes  5  it  was  contended, 
that  the  limitation  of  the  peribnal  property  was 
too  remote,  and  that  the  whole  veiled  in  the  fifft 
dcvifce. 

But  Lord  Hardwicke  held  the  contrary,  ob- 
ferving,  that  wherever  the  general  words,  dying 
without  ijfuey  are  mentioned  relative  to  perfonal 
cftate,  the  bequeft  of  which  is  limited  fo  as  pro- 
perly to  take  place,  the  Court  has  conftrucd  them 
to  mcan,/«ri&  iffue  as  before  dejcribed.  Indeed, 
it  is  natural  enough^  when  a  ttftator  gives  pro- 
perty 


jcrty  ^  certain  iftu  ^  ^^fcfipjtef!,  ^d  \km 
gives  it  pvcr  i».,f^//f«//  of  i/»^,.tp  fyppofr  fee 
me4R5  in  ^efayft^gf /*«/  /^  ?»  !Vb9l»  J»«  had 
hc&Wf  given  u,  Tfe?  F^feflt  fe^pis  /^  fe9«lgfr 
c^fe  jii  favour  pf  t^  liipff^cioo  QF^  5!^%fl  1^9^  9^ 
VoHgian  V.  i^f»rf??ri  fpr  the  %bgvc  m?i|^ipofld 
conftruftion  mjg^t^  jn  tM  c^^,  fcvei^it^lly  i»ftve 
given  tb?  property  pycr^j  in  cxcUifipn  gf  iff^, 
becaufe  th|:  limitatipn  was  cpfifipird  (Q  QbUdren 
whom  the  mother  (hould  leave,  and  (he  might 
have  left  no  child,  but  one  or  more  grandchildren^ 
not  falling  within  the  defcription  oi  Jucb  ijfue  as 
before  mentioned ;  but  here  the  limitation  being 
to  the  children  generally,  would  have  veftcd  in 
them  on  their  birth;  fo  that  if  there  had  been 
any  iflfue,  they  muft  have  taken  in  exclufion  of 
the  remainders  over. 

I  am  therefore  of  opinion,  that  as  G.  L.  had 
no  child  at  the  time  of  the  teftator's  death,  nor 
afterwards,  the  limitation  over  (confidering  the 
word  iffue  as  relating  to  ifTue  before  mentioned, 
viz.  children)  is  good  in  event, '  though,  had 
there  been  a  child  born  after  the  teftator's  de- 
ceafe,  the  whole  would  have  veiled  in  fuch  child 
in  exclufion  of  all  the  limitations  oven 

But  fuppofing  the  limitations  over  were  to  be 
decreed  too  remote,  which,  for  the  reafons  I 
have  mentioned^  I  conceive,  as  the  event  has 
happened,  they  are  not^   then  I  fhould  be  of 

opinion^ 
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opinion>  that,  as  the  eftate  was  Umited  to  G.  L. 
exprefsly  for  bis  ttfey  the  fubfequent  words,  and 
if  he  happen  to  die  without  ijite^  did  not  enlarge 
his  eftace>  as  they  might  have  done  had  the  li- 
mitation to  him  been  indefinite  i  but  that  the  re- 
mainder in  the  eftate  belonged  to  the  teftator's 
two  fons  R.  and  G.>  as  joint  Vefiduary  legatees, 
according  to  the  opinion  of  Lord  Taliot,  in  the 
cafe  of  Clare  v.  Clare,  CaJ.  temp.  Talh.  ai. 


XJfPON 
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Upon  a  power  of  difpofition  given  by 
a  teftacor  to  bis  wife  ^  and  that  her  ex* 
eeucion  of  it,  by  will,  during  her  fc* 
cond  marriage,  was  valid. 


«*  C.  2)*,  by  Willi  beque«hcd  all  that  hh  houfe  and 

-     *«  Uftds  in  X  unco  his  wife,  lancl  her  heirs, 

•  *    "  fer  ever  J  (and  did  thereby  authorifc  and 

•*  enf>i^wer  his  faid  wife  to  fell  the  faid 

\     ,  **'  houfe  arid  premifcs,  to  pay  his  jiift  debts, 

*•  if  fhe  itiCPitd  think  proper  5)  but  in  cifc 

'*  his  ftid  wife  fhould  die  mUhtut  making 

'   ^  '*  her  laft  mil  and  teftament    in  writing, 

**  or  ifltie  lawfully  begotten  on  her  body 

<*  by  hinn  or  fome  other  man,  then  his  will 

•^  was,  and  he  thereby  gave,  dcvifed,  and 

"  bequeathed,  after  his  faid  wife's  death,  if 

'*  {he  died  without  will  or  iffue  as  aforefaid, 

*'  all  and  fingular  the  faid  houfe  and  pre* 

"  mifes,  if  not  fold  for  the  ufcs  aforefaid, 

**  unco  his  right  heirs  for  ever/' 

The  teftator  died,  leaving  his  widow  him  fur* 
.    viving,  wha  afterwards  married  J,  5.;  and, 
during  her  coverture,  fhe,  by  will  duly  ex- 
ecuted, reciting  verbatim  the  devife  to  her, 
X  gave 
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gave  the  houfe  and  premifes  to  her  htifbaod^ 
for  life»  and  his  fon  by  a  former  wife,  (ha^^ 
Ting  no  child  of  her  own,)  in  fee*- 


1  APPREHEND,  from  the  looie  manner  in  which 
the  will  is  penned,  this  cafe  may  be  the  fubje^l 
of  different  opinions.  But  I  rather  incline  to 
think,  that  S.  took  an  eftate  tail  in  the  lands  in 
queftiopi  with  a  power  of  fale,  for  payment  of 
the  teftator*s  debts,  and  a  ftmer  of  di^qfing  of 
the  lands  by  her  will.  I  think  the  word  heirs,  in 
the  firft  devife  to  her,  is  explained  and  qualified 
into  heirs  of  her  body,  by  the  fubfequent  limita* 
tion  over  on  her  dying  without  iflue  lawfully 
begotten  on  her  body  by  the  teftator,  or  any  other 
man  I  and  indeed  the  power  of  fale  for  particular 
purpofes  only  feems  to  imply,  that  (he  ^as  not 
to  have  the  fee  i  and  the  limitiition  over  being 
nwie  to  depend  on  her  dying  without  making  her 
la^  will  and  tefiament,  appears  tame  manifeftly 
to  import  a  power  (or  her  to  difpofe  of  the  lands 
by  will,  and  to  reduce  the  queftioq  merely  to 
thiSi  Whether  fuch  power  extended  to  a  will 
ipade  by  her  during  coverture,  or  was  prevented 
or  fufpended  by  her  fubfequc^  marriage  i 

In 
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'  la  the  cafe  of  Rich  I  v.  BeaumonJ^  a  £f.  -Ckf. 
jfiihr*  i59.>  the  Court  of  Chancery .  feemed  C0 
coofider  the  marriage  a  fufpenfion  of  fuch  powci\ 
and  difmifled  a  bill  brought  by  a  devifee  under 
the  will  \  but  the  reafon  for  fuch  difmiflion  ap^ 
peard>  3  Bn.  Caf.  Pari,  ^i^.^  to  have  been,  that 
the  Court  thought  the  proper  remedy  in  that  cafe 
was  at  law,  and  not  in  equity ;  and  the  decree 
of  difmiflfion  was  afterwards  rererfed  by  the 
Houfe  of  Lords,  and  a  cafe  diredted  to  be  ftated 
for  the  Court  of  King's  Bench,  3  Bro.  Caf.  Pari.  | 
and  though  the  further  proceedings  upon  it  do 
not  appear,  yet  it  is  faid,  in  citing  this  cafe^ 
ft  Vt%.  64.,  that  it  was  held  a  good  appointment 
by  the  Court  of  King's  Bench* 

Indeed,  a  power  of  difpofing  by  will,  feems  to 
me  to  involve  iti  it  a  power  or  qualification  in 
the  perfon,  of  making  a  will  for  the  purpofe  % 
that  is,  of  executing  the  power  by  an  indru* 
ment,  having  the  requifites,  in  form  and  mode 
of  execution  of  a  will,  to  pafs  the  fame  fort  ^f 
property!  and  it  is  generally  eftabliihed,  that. 
naked  authorities  or  powers,  whether  given  be- 
fore or  after  coverture,  may  be  execjited  during 
coverture,  without  words  to  difpenfe  with  the 
difability  of  coverture ;  and  fo  may  atrchoritics 
coupled  with  an  interefl,  where  th6y  are  col- 
lateral to,  and  do  not  flow  from  the  intereft  $ 
vide  Co.  Liu.  Butler* h  ift  edit,  it 2.  z.  notf^^ 
If  thii  devi(e,  indeed^  could  be  cgnftnied  a  de- 

X  2  V  fife 
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VJ&  in  fee  t6  the  wift,  with  in  executory  dcf  ife 
wrdr  on  her  dying  without  a  will,  and  withooc 
leaving  ifiiie  living  at  the  tinne  of  ber  deceafe^ 
tten.would:  her  willy  made  during  coverture,  I 
cpnceivf,  haM  bjscn  void,  as  this  devife  by  her 
fiHi^  have  thtn  taken  cfFeA^  or  flowed  (vova  her 
9wn  iHUreJi^  Mza  the  fee.  But  mere  con* 
Arodive  executory  devifes  are  aeyer  admittedi 
unlefs  from  neceflicy* 

Upon  the  Whole^  therefore,  it  appears  to  me, 
that  i9.  took  only  an  eftate  taili  with  a  power  of 
difpoficion  by  Will,  and  that  fuch  power  was  not 
fufpended  by  ber  c^viettOre^  and,  confequeritly, 
that  her  will,  being. duly  executed  and  ^tteftcd, 
though  during  coverture,  was  a  valid  executioa 
of  that  power. 


^»^Mii^*i*«iti^***ifc— I     \'     "ii* 
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THAT  a  power  of  fale,  infcrtcd  in  a 

mftrri^ge-fctcjemefit  p)ade  in  purfijapce 

.    of  propofalS)  is  p]:x>bably  validj  thoug]i 

r.  the.  power  was  not,  cxprcfsly  noticed  in 

fuch  propofals. 


I  HAVE  periifed  the  .aUove  dr^ft,  and  made  all 
the  alteratix^s,  in  it  that  I  think  proper  or  re- 
gularj  pn  beha^lf  of.  yi.  -,  but  I  do  not  find  any 
(covenant  for  the  prpdu6jtiQ;>  of  the  title-deeds, 
referfii^g  to  ^  fcbeduk.  This,  I  prefumc,  is 
prppqfcd  to  b^  done  by  another  decdj  if  not, 
it  Ihould  be  inferted  in  this.  Subjeft  to  this 
obfcrvation,  .1  approve  of  the  draft  as  it  now 
ftands^  on  behalf  of -^.5  but  I  am  to  obferve, 
that,  upon  my  rc-perufal  of  the  copy  of  B.  C/s 
marriage- fettlc.mcnt,  I  cannot  fatisfy  myfelf  fo 
perfcftly  as  I  wifli  to  do,  though  it  did  not  ftrikc 
mc  as  a  matter  of  any  doubt  when  I  gave  my 
opinion  on  the  aibllrad,  and  perhaps  now  only 
floats  on  the  furface  of  abundant  caution,  whe* 
ther  a  queftion  may  not  be  raifed  upon  the  title, 

X  3  in 


in  refpeft  of  the  power  of  fale  in  the  fettlement 
not  being  ixprejsly  warranted  by»  or  noticed  in, 
the  propofals  on  which  that  fettlement  was 
grounded. 

The  powers  of  leafing  fall  under  the  fame  pre- 
dicament ;  and  yet,  I  clearly  conceive,  there  can 
be  no  queftion  at  allrefpeding  their  validity;  I 
mean  validity  in  equity^  for  all  the  powers  are 
clearly  valid  at  law,  being  created  in  a  fecdemcne 
of  the  legal  eftate  to  ufeSi  under  which  they  arifci 
but  powers  of  leaGng  and  powers  of  fale  ieem 
diftinguiftiable  j  for  the  firft  are  rcquifite  for  the 
improvement,  or  at  lead  prefervation,  of  the 
eftate  ;  the  latter  not.  However,  as  proposals 
for  a  fettlement  are  generally  underftood  and 
confidered  as  containing  only  the  material  out- 
lines and  eflcntial  groundwork  of  the  intended 
fettlement,  refpefting  the  nature  and  extent  of 
the  provifions  thereby  pfopofed  or  ^grted  upon, 
which  are  to  be  filled  up  and  completed  in  the  ex- 
ecution, with  fuch  ufual  and  convenient  claufcs, 
powers,  and  provifoe;  as  are  not  inconflftent  with 
x\\t  provifions  and  limitations  propofed;  and  as  the 
power  of  fale,  and  in  veiling  the  monejr  in  the  pur- 
chafe  of  other  lands,  \%  very  regular,  ufqal,  and  con- 
venient in  fettlements  of  eftates  comprehending  a 
variety  of  diftinft  parcels,  and  not  prejudicial  rd 
the  fccuHty  or  intercfts  of  the  iflue,  where  if  »« 
vefted  in  truftees,  and  not  in  the  parents  them- 
fcivcs,  and  is  not  at  all  inconfiftent Syith  the  fcoj^ 

of 
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of  the  propofalS)  nor  leflens  the  extent  of  the 
provifionS)  eftatesj  and  interefts  thereby  agreed 
upon  or  propofed  to  be  limiced ;  I  apprehend^ 
its  ralidity  in  equity  i»  not  to  be  aflTeftedj  on  the 
ground  of  its  not  being  mentioned  in  thofe  pro* 
pofals.  But,  for  complete  fatisfaftion  on  ^  this 
point,  I  muft  recommend  it  to  the  purchafer  to 
take  the  opinion  of  fome  gentlemen  of  the  firft 
pr^ftice  and  enfiineaee  at  the  Chancery  bar« 


X4  THAT 


4n  C*#w  m^\Qiim9ifh 


THAT   the  exception  oF  a  ppwer  of 
fale  by  an  infant  is  good. 


I  u  r.n^i 


I  AM  of  opinion,  that  jf.  and  5-  took  the 
copyhold  cftatc  in  qucftion  between  them,  (in 
rcnnainder,  after  the  deceafe  of  thejr  parents,  as 
tenants  in  common,  in  fee,)  by  purchafc  (of 
courfc)  under  the  ufes  of  the  furrendcr  in  1746; 
and  as  the  admifllon  of  the  tenant  of  the  par- 
ticular eftate  is,  to  all  ^porpofts^  except  that  of 
prejudicing  the  lord  of  his  fine,  an  admiflion  of 
thofe  in  remainder,  I  apprehend  that  the  ad- 
miflion of  C  and  his  wife  was  a  fufBcient  ad- 
mittance of  their  daughters  to  the  remainder^ 
to  enable  them  to  make  a  furrender,  if  the  lord 
accepted  of  ir,  as  it  feems  he  did,  and  admitted 
their  furrenderee^  under  their  furrender  in  1780 ; 
and  as  to  the  queftion,  upon  the  infancy  of  the 
teftator's  /en,  one  of  the  executors,  I  am  pot 
ffprj/ed  of  any  cafe  where  the  fame  point  rc- 
fpefting   an  iri/anf  has   been   adually  decided, 

But 


BtiHt /eem  fo  fM  wkUk  StH€  prtficipk  bf  the 
inr  t^ipc&iUg  thi  v^tidSty  orf  afal*  %jr  a*  feme 

^oftfeiJer^  i'^ro^k.  Ahr.^BeviJk.  r^Vriir  tlit  cafe 
df  ffetfir/tf  V .  Griehhdnky  3  i?/^r  ^'5 ; '        '     *  '  ^  " 

Indeed,  LfOrd  Hardwicke  held,  upon  very  good 
fcafoning,  that  an  infant  could  not  o^ecute  4 
power  coupled  with  an  intereft  ;  but  he  took  the 
diftinftion  between  fuch  a  power,  and  a  power 
fimply  collateral  in  the  natqre  of  an  authority, 
of  which  defcription  a  mere  power  of  fale  ap^ 
pears  to  be.  And,  ox\  this  di(lin£tioni  and  the 
authority  I  have  referred  to  from  Brooke  I  in- 
cline to  think  infancy  is  no  obftacle  to  the  exc-, 
cution  of  the. j3iiQ^£r  isf  ia|e.  Jby-jhe  fon^  in  th^ 
prefcnt  cafe. 

If  it  fliould  be  faid,  it  is  a  power,  the  cxefu- 
tion  of  which  requires  a  difcretion,  the  anfwer 
is,  the  price  is  not  arbitrary ^  or  at  the  difcre- 
tion of  the  executors,  but  to  be  the  beft  that  can 
be  gotten  for  the  farpe,  which  is  a  faft  to  be 
afcertained  independently  of  any  difcretion  it^ 
the  executors.  I  am  to  conclude,  that  there 
is  no  room  left  for  any  doubt  on  fuch  adequacy 
of  price  J  and,  if  fo,  fliould  recommend  a  joint 
bargain  and  falc  from  the  mother  and  fon  to 
the  purchafer,  in  fee,  in  purfuance  and  execution 
pf  their  power,  and  that  the  purgh^fer  be  ad- 
mitted 


' 
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mitted  thet^n  i  and,  at  all  evencsj  I  conceive, 
that  if  the  jpower  could  not  be  cfFedually  ex« 
ecuted^  the  heir  Mrould  in  equity  be  a  truftee 
for  a  b<md  fdf  purchafer,  for  full  confidera* 
tion,  and  compellable  to  pfrfe^  the  title  to 


THAT 
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THAT  a  purchafcr  under  a  power  of 
fale  in  marriage-articles^  is  bound  by 
the  ternns  of  thofe  articles,  though  the 
power  was  altered  and  enlarged  by;  the 
fettlemeat  after  marriage;  and  fpme 
diredlions  are  given  as  to  the  convey«^ 
ance  to  the  purchafer^  and  for  his  fe- 
curicy  in  the  application  of  the  pur^ 
chafe  money* 


As  there  is  a  provifo  in  the  articles^  exprefsly 
c/fertaitiing  the  nature  and  extent  of  the  frovifo 
or  power  for  Jale  agreed  to  be  contained  in  tbe/ei^ 
tlmenty  I  apprehend  the  parties  had  no  right  to 
alter  or  enlarge  fuch  power  in  the  fettlement^ 
but  were  tied  down  to  the  power  exprefsly  pre* 
fcribed  by  the  articles;  that  power  is  for  the 
huiband  and  wife,  with  the  confent  of  the  tru(^ 
tees,  to  fell  and  difpofe  of  any  of  the  eflates  in** 
tended  to  be  fettled  \  the  hufband  "  ajfuring 
'*  other  eftates  of  equal  or  greater  value^^  to  the 
«^  fame  ufes!^     Such  aiTurance  of  other  lapds^ 

therefore. 


therefore,  appears  to  be  one  of  the  terms  or  con* 
ditions  of  the  power  of  fale  refcrved  by  the  ar- 
ticles 5  for  which  reafon,  I  conceive,  a  purchafer 
cannot  be  confidered  as  fecure  without  fuch  con- 
dition ?^'  c6n()plied  with  ;  thut  is,  without  feeing 
oth*r  lands,' (?/  equal  value^  -feitkd  to  the  fame 
^fes;    and,  confequencly,  .ehat  he  iwill  at  lead 
'be  bouisd  to  fee  to  the  apfiiicatioa  of  ^is  money 
'in  apurcbafe  of  other  Indi^  and.  to  a  proper  Jet- 
ilement'of  fach  other  lands,  4)otwathilandiilg  the 
power  of  fale  in  chc  fctdcisnent* 

Regularly,  I  think,  the- affwaoiCc  of  the  new 

lands  fhould  either  have  preceded,  or,  at  leaft, 

accompanied,  the /ale  of  the  fettled  lands  j  but,  if 

the  purchafer  takes  care  to  fee  the  money  aftually 

laid  out  in  the  purchafe  of^proper  lands,  and  a 

proper  fcttlcmcnt  thereof  made  to  the  old  ufes, 

I  think  he  will  be  fafe,  as  the  power  in  the  ar- 

vticl^es  will  Jiavc  bctyi  fubft,40tjally   purfued,  by 

.the  aflTMranije  of  other  lajids  of  equal  value^  to  the 

fime  ufcs^  though  ix  vcas  not  doae  at  the  fame 

r^me* 

If  there  wer^e  a  purchafe  at  hand,  tKe  bufineis 

•  might  be  effe6led  at  on^e. and  the  fame  time;  the 

•  fYiodeof  conveyance,  if  thje  purcKgifer  will  accept 

•  of  the  ti-tle  fubjt6t  to  fuch  attention  andrcfponfi- 
\bility  in  the  mran  time,  I  apprehend,  may  be 
•by  Itafe  and  reicafe,  reciiing  the  articles  and 
■  fettlement,  and  the  furrendcr  of  the  copyholds, 

and 


and  tliejo6fitra6kfdr  Mc*,  and.tbea  thcbufb^^fad 
and  wjfe^  irr  drder  ^\iinaUd  theCDitb  otttkeifiidr 
falci  mtjy  in  purfoMceof  tbepowtrrefecVedbf- 
the  i«(tlcmenii  alter,  revoke,  changeV  and  tnake 
void  the  ufcs,  <ruft9,  £s?/.  declared  by  the  fettle- 
ment,  and  b^  tUe  finrrender  of  the  fretiiold  add; 
Gopybold  lands  refpeflively;'  (bbtb.tiMik^l  pre^' 
fumt,    were  meniionei  in,    and  fidpaUr  ff^  ,ike\ 
ariUles  %)  and  then  may,  in  piarfoadcc  and  ace*- 
ciition.of  the  power  referved  to  them  by.thc  ap*t 
tides  and  fettlea>ent,  grant,  bargain,  alien,  feU^ 
releafe^  and  abfolutely  difpofe  of  the  fame  cftatesi. 
as  we]}  freehold  as  copyhold^  (referring  to  a  Icalir 
(of  a  year  of  the  freeholds,)' to  the  purcbafer 
and  hts  heirs,    habendum  co  and  to  the  ufe  of 
birn  and  his  heirs,  difcharged  of  the  ufes  and 
tfufts  of  the  fcttlement  and  furrenden     Tbere 
Iboifld  b^  a  covenant  for  furrendcring  the  copy- 
holds, which  fliould  be  furrendcred  to  the  ufc 
of  the  purchafer  and  his  heirs  acfcordingly,  ifi* 
execution  of  the  power  of  fale  referved  to  thenv' 
in  the  fettlement  and  ufcs  of  the  furrcndcr.     The 
purchafe  money  fhould  be  paid,  by  the  diredion 
of  the  hufband  and  wife,  to  the  truilees,  who 
fliould  give  receipts  for  the  fame  to  the  pur. 
chafer;,  and  the  hufband  and  wif^  {houid  alfo 
acknowledge  fuch  payment  thereof  accordingly; 
and  the  hufband  fhould  enter  into  all  the  ufual 
covenants,  for  title,  ^c. 

4  By 
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Bf  this  meanSf  I  conceive^  the  pvrchafcf  will 
acquire  the  abfdQte /^2^tf//i//ft  under  the  power 
in  the  fetelement ;  hut,  on  account  of  its  Taria-^ 
tbn  from  the  exprefs  power  in  the  articles,  I 
think  his  title  will  not  be  complete  in  equity^ 
till  a  purchafe  is  made  of  other  Iands»  and  choie 
lands  fettled  to  the  fame  ufes*  It  may,  there-* 
fore,  be  prudent  for  him  to  have  the  purchafe 
money  invefted  in  the  joint  names  of  the  cruftecs 
io  the  fettlemenc^  and  of  himfelf,  or  fome  truf* 
tee  for  him>  with  a  power  of  nominating  a  new 
one,  on  the  death  of  any  former,  till  the  intended 
purchafe  and  fettlement  is  made,  if  he  thinks 
lit  to  engage  in  the  execution  of  fuch  truft, 
which  will  of  courfe  call  for  his  attention  to  the 
titlt  and  valut  of  the  lands  to  be  purchafed,^  and 
the  propriety  of  the  fettlement  to  be  made.  I  do 
not  fee  that  a  fine  will  be  requifite,  as  the  pur- 
chafer  will  come  in^  not  under  the  parties  con- 
veying, but  under  the  fettlement  itfelf,  which 
contains  the  power  of  fale. 


te 


THAT 
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THAT  the  execution  of  the  following 
power  of  appoiotment  given  by  a  tefta* 
cor  to  his  wife,  muft^e  confiqed  to  the 
objefts  fpecified  bf  the  terms  of  the 
power ;  but  that  it  includes  a  li- 
berty to  ihare  and  apportion  the  pro* 
perty,  and  to  fubjeA  the  fanie  to  fome 
reftriflions^  limitations,  and  condi« 
tions. 


jf.^  by  will,  gave  and  devifed  his  real  and  per« 
fonal  eftate  to  his  wife,  for  life ;  and,  from 
and  after  her  deceafe,  he  gave  and  be^ 
queathed  the  fame  unto  his  two  younger 
children,  B.  and  C,  their  heirs,  executors^ 
and  adminiftrators,  in  fuch  parts,  (hares, 
and  proportions,  and  manner,  and  fubjefk 
to  fuch  reftridtions,  limitations,  and  con- 
ditions, as  (he  (hould,  in  her  lifetime,  bf 
any  deed  or  deeds,  with  or  without  power 
of  revocation,  or  by  her  laft^will,  direft, 
limit,  declare,  or  appoint. 


I  HAYB 


349  ^  C^esn  awHOinni^t^'} 


iH'AVt  pimkdikt  sbore  drftft^  which,  with 
afe.w  C^rrefkbns^  1  think  wooid  anfwer  the  in- 
ceiit  of  the  <cftatrik,  if'  the  power  of  appoint- 
mcDt-fhe  dcrtrcr  uodtr  her  late  hufband's  will 
enabled  her  td  oiake  the  dif^ofitioils  of  his  pro- 
perty exptei&d  in  Uich  draft*  But  I  am  of 
opinion,  that  the  power  given  her  by  her  faid 
hufband*8  will,  of  appointing  his  property  to  his 
two  younger  children,  falls  far  (hort  of  the 
extent*  of  the  difpofitions  ft^  is  defirous  ©f 
making. 

That  power  is  confined,  in  regard  to  it^  ob- 
jefts,  to  the  faid  two  fons,  and,  confequeftdy, 
does  not  authorife  her  to  introduce  any  ftranger 
as  truftee  or  connnnittee-nnan,  or  child  or  iffuc 
of  cither  fon,  into  the  extent  of  her  appoint* 
mcnt. 

It  alfo  appears  to  be  confined,  in  refpeft  to 
the  nature  or  quantity  of  eftate  or  intcrcft  to 
be  appointed,  namely,  to  thofe  two  fons,  their 
heirs,  executors,  and  adminiftrators ;  heirs  ap* 
plying  to  the  real  eftates,  and  executors  and 
adminiftrators  to  the  perfonal  ^  fo  that,  I  think, 
flic 
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Jhc  fcannot  appoint  lefs  than  z  fee  in  the  real 
eftates^  nor  than  the  whole  inttreft  in  the  p^r-* 
fonah 

The  extent  of  her  power  fetms  confined  to  th<^ 
determining  the  particular  parts  and  proportions 
which  her  faid  Tons  Ihall  take  in  the  fatd  pro* 
perty>  and  of  annexing  to  either  Ton's  eftates  any 
legal  reftridion^  limitation^  or  condition^  in  re* 
gard  perhaps  of  going  over  to  the  other  of  them> 
^1  certain^  events  and  proportions,  and  not  to 
the  advantage  or  benefit  of  any  other  perfon,  or 
of  the  children  or  iffue  of  either  j  for  any  fuch 
other  perfon,  or  ilTue,  or  child,  are  not  the  ob* 
jcds  of  the  power  mentioned  in  the  faid  teftator^s 
will;  and  any  reftridion,  limitation,  or  condi- 
tion operating  to  give  or  fecure  the  eftate  to  fuch 
child,  iflue,  or  ftrangcr,  would  in  efFeft  amount 
to   an    appointment   to    fuch    child,    iiTue,    or 
ftrangcr,  infliead  of  the  fons  to  whom  the  pro* 
perty  is  exprefsly  given  by  the  tcfl:ator*s  will, 
and  would  be  contrary  to  the  giving  it  to  the 
faid  fons,  their  heirs,  executors,  andadminiftratori, 
as  it  is  given  by  the  teftator's  will.    And,  I  con- 
ceive, any  attempt  of  this  fort  would,  after  the 
teftatrix^s 'dcceafe,  involve  her  family,  that  is, 
her  faid  fons,  and  their  iffue,  in  litigations  and 
fuits,  which,  befides  laying  the  foundation  for 
family  feuds  and  inveterate  difienfions,   mighc 
exhauft  a  great  part  of  the  property  intended  to 
be  fccured,  and  leave  the  refidue  juft  in  the  fame 

Y  ftate 
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ft  ate  as  the  tcftarrix  would  have  left  the  whole^ 
if  (be  had  made  no  appointment  at  all. 

She  may  fafcly  appoint  one  part  of  the  free- 
hold and  of  the  pcrfonal  to  one'fon>  his  heirs^ 
executors^  and  adminiftrators,  and  the  refidue 
to  the  other,  making  fuch  divifions,  in  what  pro- 
portion  (he  pleafes ;  and  I  think  fhe  might  an* 
ncx  any  reafonable  rcftridtion^  limitation,  or 
condition  to  either  (hare,  fo  as  to  give  it,  or  at 
Icaft  a  greater  part  of  it,  over  to  the  other  fon, 
in  a  certain  event.  But  then,  I  conceive,  ic 
muft  be  fo  given  over  to  that  other,  his  heirs,- 
executors,  and  adminiftrators,  according  to  the 
nature  of  the  property,  real  and  pcrfonal,  and 
not  to  his  iflue  or  children,  as  I  have  obferved 
before.  And  foch  a  limitation,  therefore,  would 
not  anfwer  the  intent,  becaufe  either  fon,  who 
was  to  receive  the  benefit  of  fuch  conditional 
limitation,  might  difpofe  of,  and  depart  with, 
fuch  contingent  intereft,  before  it  happened  or 
accrued  j  and  it  would  be  liable  to  the  claims  of 
his  creditors,  under  a  commifTion  of  bankruptcy, 
and  would  by  no  means  be  fecure  to  his  i(ruc. 

And  as  to  the  laying  any  fort  of  obligation 
upon  either  fon,  in  point  of  intereft,  to  abide  by 
and  eftablifh  the  wifhed-fordifpoGtion,  by  giving 
the  greater  (hare  to  the  other,  if  he  refufcd  it, 
that  could  by  no  means  have  the  efFeft  \  for 
whatever  advantage  be  given  to  one  fon,  as.  an: 

iqducement 
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inducement  for  his  compliance  with  an  appoint- 
ment exceeding  the  limits  of  the  power,  would 
operate  in  the  fame  proportion  on  the  other  fon, 
to  oppofe  the  unauthorifcd  difpofition,  and  fee 
them  afide,  and  thereby  entitle  himfclf  to  a 
moiety  of  the  property,  for  want  of  a  proper  and 
ciFedual  difpoGtion  within  the  clear  limits  of  the 
power. 

If  any  thing  is  to  be  done/ by  making  it  the 
intereft  of  the  appointees  to  abide  by  or  eftablifli 
the  difpofition  intended,  the  inducement  muft 
extend  equally  to.  both  fons,  and  of  confequencc 
muft  arife  out  of  the  difpofition  of  fome  other 
property  not  comprifed  in,  or  confined  to,  the 
power  of  appointment,  and  which  the  teftatrix 
can  give  as  (he  pleafes ;  and  it  mud  be  of  value 
fufficient  to  counterbalance,  at  leaft,  the  preju* 
dice  which  the  fons  might  otherwifeconfidcr  them- 
felves  as  fuftaining,  by  the  difpofition  intended 
by  the  teftatrix,  of  her  late  hufband*s  property* 
I  know  of  no  other  means  by  which  the  teftatrix 
can,  with  any  profpeft  of  fuccefs,  attempt  the 
difpofition  of  her  late  hufband's  property,  cr^ 
prefiTed  in  the  above  draft. 


V  t  THAT 
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THAT  it  is  unrcafonable  for  a  pur- 
chafcr  to  require  arr  indemnity  againft 
an  appeal  to  the  Houfe  of  Lords^  after 
a  decillon  in  favour  of  the  title  in  th& 
Court  of  King's  Bench,  and  a  decree 
for  the  acceptance  of  the  faaie  title  by 
the  Court  of  Chancery. 


As  to  the  purchafer's  requiring  an  indemnity 
againft  an  appeal  from  the  decifion  already  made 
upon  ji.*%  tide,  I  muft  confcfs  it  appears  to  me 
a  requifition  very  extraordinary.  It  is  admitted 
that  fuch  an  appeal  is  by  no  nrieans  probable ; 
the  mcrepoffibility  of  it  is  furely  not  a  fufficient 
ground  for  objeftion  to  the  title.  If  it  were, 
i  know  not  what  would  become  of  half  the  titles 
in  the  kingdom }  for  no  title  that  involved  a  quef- 
tion  which  had  not  been  carried  up  to,  and  de- 
cided by,  the  Houfe  of  Lords,  could  be  accept* 
able  on  fuch  a  principle  $  for  any  former  decifion 
of  the  fame  point,  in  any  inferior  court  of  ju- 
dicaturCj  in  any  former  or  other  cafe,  would  not 

prevent 
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|>revent  the  bringing  the  fame  point  again  to  a 
legal  difcufliofij  in  another  cafe  arifing  upon  the 
fame  title,  which  would  open  the  way  to  an  ap- 
pid\  to  the  Houle  of  Lords,  or  court  of  dernier 
Jrefort.  This,  I  fay,  would  be  poffible  in  any 
queflion  not  a£tually  decided  before  by  the 
Houfe  of  Lords ;  nor  could  the  poflibility  ever 
Hop  there  3  for  a  point  even  decided  half  a  cen- 
tury before,  by  the  Houfe  of  Lords,  might  be 
fuppofed,  in  poflibility,  to  ftand  a  chance,  at 
leaft,  of  a  different  decrfion  now,  between  other 
parties,  under  the  influence  of  other  circum* 
ftances,  before  different  judges  in  the  fame  court; 
fo  that  no  title,  depending,  in  any  degree,  on  a 
queftion  not  adually  decided  in  the  Houfe  of 
Lords,  upon  the  very  fame  cafe,  could  be  pru- 
dently accepted  without  an  indemnification,  ex* 
tending  to  the  limits  allowed  by  the  (latutes  of 
limitation,  for  agitating  the  queftion  in  a  court 
of  jufticgt 

For  thefe  reafons,  I  do  not  think  the  requifi- 
tion  of  an  indemnity,  againft:  the.poflibility  of  an 
appeal  to  the  Houfe  of  Lords,  in  the  prefent  cafe, 
can  be  juftified.  Indeed,  the  Court. of  Chancery 
has  concurred  with  the  Court  of  King's  Bench, 
in  affuring  us  that  it  cannot  j  the  latter,  by  their 
opinion,  that  A.  was  entitled  to  an  eftate  tail 
under  5/s  will  j  and  the  former,  by  compelling 
or  decreeing  a  purchafer  to  accept  the  title  with- 
out any  fuch  indemnification. 

V3  If, 
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If,  under  the  opinion  of  the  Court  of  King's 
Bench,  and  a  decree  of  the  Court  of  Chancery, 
the  title  wa$  held  to  be  fuch  as  a  purchaftr  ought 
and  was  bound  to  accept,  with  what  colour  of 
decency  can  I  prefunne  to  tell  another  purchafcr, 
that  the  fame  tide  req[uires  an  indemnity,  and 
that  he  is  not  boqad  to  accept  it  without. 

The  conveyance  may  be  by  deeds  of  leafe  and 
rcleafe,  or  bargain  and  fale,  inrolled,  from  A, 
to  and  to  the  ufe  of  the  purchafer,  and  his  heirs. 
If  ^.*s  wife  is  barred  of  dower  by  a  fettlement,  a 
fine  is  not  neceffary ;  othcrwife,  a  fine  from  her 
and  her  hufband  would  be  rcquifite  to  bar  her  of 
dowert 
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THAT  a  purchafe  in  the  names  of 
three  illegitimate  children  may  be 
confidered  as  a  provifion  for  them. 


I  SHALi,  firft  anfwer  the  cjueftion  refpcfting  the 
copyholds,  as  to  which  I  am  to  obferve,  that 
where  a  purchafe  is  made  in  the  names  of  per- 
fons  from  whom  no  confideration  moves,  and 
being  ftrangers  in  bipod  to  the  real  purcbc/er  i 
that  is,  to  the  perfon  adkually  paying  the  pur- 
chafe-money  or  fine  for  fuch  purchafe,  fuch  per- 
fons  are  confidered  as  truftees  for  the  perfon  pay- 
ing the  fine  or  confideration-moncy,  and  he  may 
then  difpofe  thereof  as  he  thinks  proper.  But 
where  the  purchafe  is  made  by  a  parent,  in  the 
name  of  a  child  otherwife  unprovided  for  at  the 
time,  cfpecially  if  the  child  be  then  an  infant, 
fuch  purchafe  appears  to  be  generally  confidered, 
not  as  a  truft  for  the  parent  paying  the  purchafe* 
money  or  fine,  but  as  an  advancement  or  pro- 
irifion  for  the  child  in  whofe  name  the  purchafe 
is  fo  made  5  vide  1  Vern.  19.  i  Cham.  Ca/.  296. 
Finch.  Rep.  338.,  and  i  Atk.  386. 

Y  4  I  there. 
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I  therefore,  in  the  prefent  cafe,  incline  to  the 
opinion,  that  the  purchafe  nnade  by  ^.  in  the 
Tiaoies,  and  for  the  live$,  of  his  three  natural 
daughters,  who  are  ftyled  his  daughters  on  the 
admifllon,  as  above  dated,  and  had  then  ac^ 
quired,  by  reputation,  a  legal  defcripcion  as 
purchafers  by  that  name,  is  to  be  confidered  as 
n  provifion  made  for  them. 

Had  it  been  the  cafe  of  lawful,  inftead  of  na« 
tural,  children,  I  (hould  have  been  clearly  of 
that  opinion;  and  the  only  difficulty  on  this 
point,  in  the  prefent  cafei  feems  to  me  to  arife 
from  the  circumftance  of  their  being  natural 
children.  But,  confidering  the  natural  obliga- 
tions a  man.  is  under  to  provide  for  fuch  chiU 
dren,  as  well  as  the  leg^l  demands  upon  hiai,  by 
our  poor-laws,  at  lead,  ultimately  grounded  in 
the  original  and  necefiary  connexion  betwec9 
the  laws  of  nature  and  of  fociety,  I  apprehend, 
the  principles  of  natural  obligation,  public  coa- 
yeoience,  and  parental  duties,  will,  however 
diminilhed  in  ftri£l  legal  force,  in  refped  of  their 
deviation  from  the  dired  mid-channel  of  kgal 
adoption,  ftill  extend  to  the  prefent  cafe,  it  not 
being  to  raife  an  equity  againfc  the  law,  as  in 
fupplying  the  want  of  a  furrendcr,  (^c.  but  in 
fupport  of  the  legal  title,  which  is  in  the  daughr 
ters,  againft  a  conftrudive  equity  for  the  parentj 
fo  as  to  bring  it  within  the  influence  of  the  rule 
above  noticed^    I  think,  at  leaft,  it  is  not  tp 

be 
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be  conlidered  as  in  the  breaft  of  the  parent  of 
fuch  children  to  deny  or  difpute  the  extent  of  the 
rule  to  them,  whatever  colour  there  might  be  in 
favour  of  creditors  having  claims  not  otherwife  to 
be  anfwered  out  of  his  property* 

I  therefore  incline  to  the  opinion^  that  his 
three  daughters  are  now  entitled  to  the  copyhold 
eftates  in  queftion^  for  their  lives,  fuccelfivelyj 
according  to  the  grant,  fubjedt  to  any  right 
which  the  firft  life  may  have,  by  the  cuftom  of  the 
manor,  to  make  any  difpofuioii  or  alteration  of 
or  for  the  fubfequent  lives. 


THAT 


3 JO  Casest  and  Opikions. 


THAT  in  order  to  fuffer  an  equitable 
recovery,  where  ihc  freehold  is  given 
to  a  feme  covert's  feparatc  ufe,  a  fine 
is  neceflary  for  making  the  tenant  to  tha 
precipe. 


The  truft  under  which  the  truftees  were  di- 
rcfted,  during  the  wife's  life,  to  receive  the  rents 
and  profirsj  and,  after  faying  off  all  outgoings, 
fefr.  to  pay  the  wife's  annuity,  and  the  furplus, 
to  the  niece,  for  her  Jeparate  uje^  I  conceive, 
clearly  invcfted  them  with  the  l^gal  ejlate  during 
the  wife's  life,  *  After  that,  the  uje  declared  from 
the  deceafe  of  the  wife,  as  to  the  A.  B,  eftatc, 
I  apprehend,  became  executed  in  the  teftator's 
brother  H.  in  fee,  fubjeft  to  the  dcfeazancc 
thereof,  in  the  event  mentioned,  of  his  refufal 
to  accept  the  fame  in  lieu  of  the  annuities  for 
which  it  was  intended  as  a  fatisfadlion.  And,  as 
to  the  refidue  of  the  ejlates^  after  the  wife's  deceafe, 
I  conceive,  the  u/e  being  in  effedt  limited  to  the 
trujlees^  and  the  furvivor,  and  the  heirs  of  fuch 
•  furvivor, 
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furvivor,  invefted  ihcm  with  the  legal  eftate  ac* 
cordingly ;    and    that   none   of  the   fubfequcnt. 
trufts  were  ufcs   executed,  as  a  ufe  cannot  be 
executed  upon  a  ufe  ;   but  that  all   the  fubfe- 
queiit  limitations  were  mere  trufts  or  cquitable^ 
eftates. 

The  limitations  of  thofe  eftates,  after  the^ 
wife's  deceafe,  is  to  the  ufe  ofy  and  in  truft  that, 
the  faid  trujieesy  and  the  Jurvivcr  of  themy  and 
the  heirs  and  ajjigns  of  Juch  furvivor^  fliould,  6ff, 
which  is  at  leaft  equivalent  to  a  linDitation  to 
the  ufe  of  the  truftces,  and  iht  furvivor,  and  the 
heirs  and  afjigns  of  fuch  furvivor^  in  truft,  that 
fuch  truflees  and  the  Jurvivor  of  them,  and  the 
heirs  and  afjigns  of  fuch  furvivor,  fliould,  i3c. 
This  would  clearly  have  given  the  legal  freehold , 
to  the  truftces,  with  the  legal  fee  in  contingency 
to  the  Jufvivor,  which  has  now  become  vefted 
in  fuch  furvivor^  by  the  deceafe  of  his  co- 
truftee. 

But,  abftrafted  from  this  exprefs  limitation 
of  the  ufe  itfcif,  the  truft  {or  fale  or  mortgage  of 
all  or  any  part  of  the  eftates,  ftrems  fufficient  to^ 
decide  the  conftrudion  of  the  legal  fee  palling  to 
the  truftees,  as  eflcntial  to  the  execution  of  that 
truft.  And  then  it  follows,  that  all  the  fubfe- 
quent  ufes  muft  be  mere  trufls,  or  equitable 
eftates. 

I  am 
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I  am    therefore   of  opinion,    that  the  lega) 
cftate  in  the  lands  fo  devifed  to  thit  truftces,  is 
in  Mr.  0-,    as  the  furvivor  of  thofe  truftees ; 
and  that  all  the  fubGfting  eftates,  as  well  the 
freehold  limited  for  JV.,  as  the  eftatc  tail  in  ^/s 
fon>  and  the  ulterior  remainders  and  reverfidn,  are 
all   equitable   eftates ;   and,   confequently,  that 
fuch  eftate  tail,  and  the  laid  ulterior  remainders 
and  reverfion,  may  be  barred  by  an  equitaUe  re- 
iovefy ;  that  is^  a  recovery  againft  an  equitable 
tenant  to  the  praecipe,  which  N.  and  his  wife, 
arnd  ^/s  fon,  may,  I  conceive,  make,  without 
0/s  concurrence,  by  leafe  and  releafe,  and  a  Jim 
from  N.  and  his  wife.     A  recovery,  duly  fuf- 
fercd  zgzxn^/ucb  a  tenant  to  the  pr^ecipe^  wherein 
^*8  fon  is  vouched,  I  conceive,  will   baV  the 
eftates  tail  of  ^.'s  faid  fon,  and  the  ulterior  re- 
mainders  and   reverfion,  and  acquire  the  equi- 
table fee,  fubjcft  only  to  the  corttingcnt  eftates 
tail  to  the  poffiblc  fons  and  daughters  of  JV., 
which  will    not    be    prejudiced    by   fuch   re- 
covery. 

r  think  a  fnf  requifitc  on  account  of  her 
cftate  for  life  being  limited  for  her  feparate  uje^ 
ixclufive  of  her  hujbdnd^  and  fo  not  in  veiling  i&/» 
with  the  equitable  freehold  in  her  right,  to  ca- 
pacitate him  to  pafs  it  by  leafe  and  releafe,  to  the 
intended  tenant  to  the  prsecipei  which,  I  con- 
ceive, i^^r/i;^  will  do. 

Suppofing 
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Suppoling  il^.'s  eftate  to.  have  bean  akgal 
remaindtr^  I^hen  conceive  the  cafe  would  fall 
within  the  do&rine  of  Sahin  v.  Thornttm^  aod^ 
of  courfc,  that .  no  cffeiftual  recovery  could  be 
fufFcred  during  iV/s  life,  without  the  concur- 
rence of  the  truftce,  in  whom  the  legal  freehold 
undoubtedly  muft  be  during  her  life,  to  anfwer 
the  truft  for  her  feparate  ufe.  Or  if  the  trufl:, 
in  this  cafe,  for  iV.'s  feparate  ufe,  could  be 
dceoied  fo  Jpecifically  different  from  a  general 
truft  or  equitable  eft  ate ^  as  to  incapacitate  her 
to  make  a  tenant  of  the  equitable  freehold^  that 
circumftance  would  invalidate  the  recovery* 

But,  in  my  apprchenGon,  fuch  a  doSrinc  is 
not  maintainable  \  for  as  a  truft  for  the  feparate 
uje  of  a  feme  eovert,  during  her  life,  has  not 
been  held  fo  different  from  a  general  truft,  as 
to  prevent  it  from  uniting  with  a  general  truft 
for  the  heirs  of  the  body,  (according  to  Shelly'% 
cafe,)  or  to  obftrufb  her  taking  an  equitatle 
eftate  tail,  (vide  cafes  and  obfervations  on  the 
very  point  in  the  4th  edition  of  the  Effay  on 
Contingent  Remainders,  page  74.  )>  I  appre- 
hend fhe  is  completely  entitled  to  the  whoU 
equitable  intercft  for  her  life  under  it,  though 
the  rules  of  equity  withhold  it  from  her  hujbandi 
and  that  ihe  is  accordingly  competent  to  tranf^- 
fer  that  equitable  eftate  by  fine,  fo  as  to  make 
an  equitable  tenant  to  the  pr^ci^e,  fufficicnt  fof 

a  good 
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a'  good  equitable  recovery ;  vide  Penne  v.  Pea^ 
€Ock  and  ux.y  Caf,  temp.  Talb.^  of  the  efitft 
of  a  fne  by  hu(band  and  wife^  in  pafHng 
ber   intfercft   in  eftates  fettled   to   her   feparate 

ufe* 


THAT 
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THAT  where  lands  arc  given  to  one 
in  tail,  with  a  conditional  limitation 
over  in  the  event  of  his  alienation^  the 
praecipe  for  fufFcring  a  recovery  fhould 
be  brought  againfl:  the  tenant  in  tail 
in  poffeffion  himfelf,  in  order  to  avoid 
any  queftion  that  may  arife  upon  fuch 
conditional  limitation. 


I  AM  of  opinion,  that  A.  B.  took  an  eftate  tail 
under  the  limitation,  *'  to  the  ufe  of  himfelf  for 
**  life ;  and,  after  his  deceafe,  to  the  ufe  of  the 
*'  heirs  of  his  body,"  according  to  the  well- 
known,  rule  in  Shelly'%  cafej  and  as  to  the  re- 
ftriflive  claufc,  I  conceive,  it  can  operate  only 
as  a  conditional  limitation  j  which,  however 
valid  it  might  be  to  reftrain  an  alienation  by  any 
other  means,  cannot,  I  conceive,  reftrain  him 
from  fuffering  a  recovery,  or  levying  a  fine, 
within  the  ftatute  of  fines;  for  the  power  of 
fuffering  a  recovery,  or  \tvy\t\g /uch  a  fim^  is 
confidered  fo  incident  to  an  eftate  tail,  that  any 
14  condition 


condition  or  provifo  reftraining  or  prohibiting  it^ 
i$  held  to  be  repugnant  to  the  nature  of  the 
eftate^  and  therefore  void  ^  vide  6  Co,  Rep.  41  «^ 
10  Co.  Rep.  38*>  amongft  other  authorities*    I. 
therefore  concetve,  that  the  recovery  by  A.  B.^  in 
this  cafe^  will  not  forfeit  his  eftate,  or  give  effeft 
to  the  conditional  limitation  over,  mentioned  in 
the  reftri&ivc  claufc;  but  that  a  recovery  fuffcrcd 
by  him»  before  any  breach  of  the  condition,  will 
bar  his  eftate  tail^  and  the  remainders  and  rever- 
fion,    together  with  the  conditional  limitation 
over,  and  acquire  him  the  fee  difcharged  there- 
from i  according  to  the  cafes  of  Page  v.  /fcy- 
ward^  2  Salk.  570. ;  Pigg.  Com.  Rec.  and  Driver 
V.  Edgar,  Cowp.  379.,  and  fubjcft  only  to  the 
charge    of   debts,    and   the   legacy  of   — /• 
charged  thereon  by  the  will. 

The  only  doubt  feems  to  be,  how  far  a  previ- 
ous conveyance  for  the  making  the  tenant  to  the 
praecipe,  may  be  deemed  a  breach  of  the  condi- 
tion, before  the  recovery  fuffered  ;  and  though 
I  fhould  incline  to  chink  a  conveyance  might  be 
cffcfted  for  this  purpofc  only,  without  incurring 
a  breach  of  the  condition,  yet  I  think  it  may  be 
better  to  avoid  the  queftion  by  a  recovery  with 
fingle  voucher,  in  which  the  praecipe  (hould  be 
brought  againft  J.  B.  himfelf,  who  may  vouch 
over  the  common  vouchee,  purfuant  to  an  agree- 
ment for  that  purpofe,  in  a  deed  between  him 
and  the  intended  demandant,  in  which  the  ufe 

II  roaf 
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may  be  declared  to  himfelf  in  fee,  or  otherwife 
as  may  be  thought  proper.  He  may  then  raifc 
money  for  payment  of  the  debts,  &?r.  which 
otherwife,  I  think,  would  be  to  be  raifed  under 
the  dircftion  of  a  court  of  equity  i  for,  as  A.  B. 
is  now  teqinc  in  tail  in  pofleflion,  fuch  a  reco- 
very, with  finglc  voucher,  will  bar  the  eftate  tail 
of  which  he  is  fb  feifed  in  poffeffipn,  and  the  re- 
mainders, fc?i:.  and  acquire  him  the  fee. 

If  it,  indeed,  was  neceffary  to  have  a  recovery 
-with  doubled  voucher,  a  tenant  to  the  praecipe 
might,  I  conceive^  be  made  by  fine,  without  in- 
curring the  forfeit^jre  of  A.  B.'s  eftate,  under  the 
provifow  But  i»*  a  recovery  againft  himfelf,  as 
tenant  ro  the  praecipe,  he  being  tenant  ia  tail  in 
pofleflion,  appears/ fufficient,  there  fecms  no  oc- 
cafion  for  the  additional  expencc  of  a  fine. 


THAT 


3|t  Cases  and  Opirxtorxi. 


THAT  cftates  tail  in  different  pcffonj, 
and  the  remainders  over,  may  be 
barred  by  one  recovery,  in  which  they 
are  jointly  vouched ;  but  that  fuch  a 
recovery  is  not  eligible. 


y/o  tenant  in  tail  of  an  eftate  with  remainders 
over,  and  B.,  tenant  in  tail  of  another 
eftate  with  remainders  over,  joined  in 
making  a  tenant  to  the  praecipe,  for  fofitr- 
ing  a  recovery,  for  barring  fuch  eftates 
tail  and  remainders  over.  They  were  jointly 
vouched^  and  vouched  over  the  common 
vouchee.  This  pra&ice  has  much  pre- 
vailed ;  but  a  doubt  has  arifen  with  re- 
fpe£fc  to  the  validity  of  fuch  a  reco" 
very. 

Your  opinion  is  rcquefted  upon  this  difficulty, 
for  the  dircflion  of  feveral  country  prafti- 
tioners,  who  will  think  themfelves  much 
obliged  by  your  reafons  at  large. 


I 
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The  general  terrhs  in  which  the  query  up6ri 
the  above  cafe  is  propofed  to  me,  involve  two 
diftinft  queftions ;  the  one,  f-efpeftidg  the  ftridl 
legal  validity ;  the  other,  the  general  propriety 
or  eligibility  of  the  pradtice  in  queftion. 

In  regard  to  the  fir  ft  point,  I  conceive,  that 
the  r^Govei'ies  in  queftion  would   be  fupported 
by  our  courts  of  law.  I  think  their  ftrift  validity 
is  derivable  fronm  the  very  fannie  principles  upon 
which  Holt  maintained  the  validity  of  the  reco- 
very, in  the  Cafe  o(  Page  and  HayzvarJ,  reported 
4  Sdlk.  570.  (but  much  more  fully  at  the  latter 
end  of  Pfggoit*s  Treatife  on  Common  Reco- 
veries).    Holt  there  held,  that  where  a  recovery 
would  be  good  in  cafe  the  praecipe  was  brought 
againft  two   pcrfons  jointly,  there   a  recovery, 
wherein  thofe  two  perfons  were  vouched  jointly, 
(if  there  was  a  good  tenant  to  the  praecipe,) 
would  be  good  s  becaufe  the  vouchee  becomes 
tenant  in  law  to  the  writ. 

Now,  if  we  Tuppofe  a  joint  praecipe  to  be 
brought  againft  two  perfons,  of  lands  whereof 
they  are  fcverally  fcifed  in  diftindt  parcels,  (as 
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the  pcrfons  joining  in  the  recovery  now  in 
queftion  are,)  the  queftion  is,  Whether  a  reco- 
very fo  fufFered  would  be  good  ?  If  it  would, 
then,  upon  the  principles  laid  down  by  Lord 
Holtf  a  recovery,  wherein  fuch  two  perfons  arc 
jointly  vouched,  (there  being  a  good  tenant  to 
the  praecipe,)  would  alfo  be  good;  and  fuch  is 
the  recovery  upon  which  the  prefcnt  cafe 
arifes. 

To  refolvc  this  queftion,  we  are  to  confider, 
that  the  joining  of  a  ftraisger  with  the  tenant  m 
tail  in  the  praecipe,  does  not  of  itfelf  vitiate  the 
recovery,  as  appears  by  Lord  Hol$^^  argument  in 
the  cafe  above  cited. 

Now,  in  the  cafe  I  have  put,  each  of  the  two 
.perfons  is,  in  faft,  a  ftranger  as  to  the  lands  of 
_the  other;  and  therefore,  his  being  joined  in  the 
.praecipe  with  that  other,  will  not  vitiate  the  re- 
covery fo  fufFered  by  that  other.  It  is  true,  in- 
deed, that  cither  of  thenn  might,  by  pleading 
feverd  tenancy,  abate  the  writ;  but  then  this, 
being  matter  which  makes  the  writ  abateabk, 
will  not  avoid  it,  if  not  pleaded  in  abatement  j 
as  in  the  Marquis  of  lVincbeJier\  cafe,  3  O. 
Rep.  I.  (and  vide  fame  cafe,  3.  b.)  where  ba- 
.ron  and  feme  were  joint  tenants  for  life,  remain- 
^  der  in  tail  to  the  baron,  a  praecipe  was  brought 
agaiaft  baron  only,  and  he  vouched  the  common 
vouchee;    it  was  rcfolvcd,   although  the  fctnc 

was- 
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was  jointly  fcifed  with  the  Jjaron,  for  life,  (0  that 
as  well  the  baron,  (againft  whonri  the  writ,  was 
brought,)  as  the  vouchee,  migh^  have  abated 
the  writ  by  the  plea  of  joint  tenancy  j  yet  when 
the  vouchee  entered  generally  into  the  warranty, 
and  thereby  admitted  the  writ  good,  and  the 
baron  recovered  in.  value  againft  him,  that  for 
one  moiety  the  recovery  (hould  be  a  bar  to  the 
<ftate  tail,  and  remainders  over  j  fo,  in  our  cafe, 
though  feveral  tenancy  might  be  pleaded  in 
abatement,  yet  if  no  advantage  is  taken  of  it^ 
either  by  tenants  or  vouchees,  I  conceive,  the 
recovery  fo  jointly  fuffered  againft  fuch  fevera^ 
tenants,  would  be  good,  when  a  precipe  was 
brought  againft  them  jointly^ 

I  apprehend,  for  the  reafon  above  given,  ^ 
recovery  would  be  alfo  good,  in  which  they  were 
both  jointly  vouched,  if  there  was  a  good  tenant 
of  the  freehold,  againft  whom  the  writ  was 
brought;  and  that  is  the  very  cafe  in  queftion. 
The  objeflion  to  be  taken  would  be,  that  the  re*- 
covery  being  againft  them  jointlyy  the  fuppofed 
recompence  enures  jointly  too  5  and  then,  as 
fuch  recompence  would  not  go  to  their  iflue  ac- 
cording to  the  lofs,  fuch  iffue  would  not  be 
barredj  nor  of  confcquence  the  remainder^  over. 
But  the  truth  is,  that  although  fuch  recovery  is 
had  againft  them  as  joint  tenants^  by  their  own 
admiffion  -,  and  fuch  admiflion  will,  in  regard  to 
the  fuppofed  recompence,  bind  themfelv^s  (as  be- 
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tween  thcmfelves)  by  an  cftoppd,  from  claim-^ 
ing  fuch  fuppofed  recompcncc  in  any  other  way^ 
yet,  their  refpeftive  iff^cs  in  tail  will  not  be 
bound  by  fuch  eftoppel ;  for  eftoppels  bind  not 
the  iflfue  in  tail,  any  more  in  regard  to  the  fup« 
pofed  reconipence,  than  in  regard,  to  the  old 
entailed  land  in  lieu  of  which  it  comes;  fo  that 
notwithftanding  this  admiflion  of  the  anceftors, 
the  fuppofed  recompence  would  enqre  to  their 
refpcdive  iflues  in  tail,  according  to  their  rc- 
fpeftive  lofles;  that  is,  according  to  the  values 
of  the  land  recovered  againft  them  refpedivcly 
(juide  the  cafe  of  Ear  and  SnoWy  Plowd*,  S^A*)i 
and  then  fuch  common  recovery  may  well  bar 
fuch  iflues  in  tail,  as  well  as  all  remainders lind 
reverfions  expedant  on  the  eft^tes  tail  refpeft^ 
ively, 

Thus  much  as  to  the  firift  matter  of  laW} 
but  as  to  the  qucftion  refpeding  the  propriety  or 
eligibility  of  the  praftice  above  ftated,  I  muft 
confcfs  it  is  a  pradice  which  I  never  recommend^ 
nor  even  aflent  to/  without  much  rcluftancc, 
!t  is  very  irregular,  and  its  validity  depends 
vpon  principles  not  cornmoniy  underftood  j  aod 
its  efFc6t  is  therefore  very  liable  to  be  difputcd 
by  the  iflue  in  tail,  or  remainder-  men  j  and  one 
(difpute  of  that  kind,  though  the  recovery  be 
fupported  through  ir,  and  adjudged  good,  muft 
generally  be  attended,  even  to  the  party  fucccff- 
fpl    in   ihe   fupport   of  the  recovery,  with  ten 

times 
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times  the  cxpcncc  intended  to  be  faved  by  de- 
clining the  ufual  and  regular  mode  of  (bflfering 
the  recovery.  Befides,  thefe  irregular  modes  of 
doing  bufinefs  neceffarily  afford  ground  for 
doubts  and  fufpicions  refpefting  the  validity  of 
titles  fo  acquired  j  and,  confcquently,  by  render- 
ing the  eftatcs  themfelvcs  lefs  marketable,  on  that 
account,  and  thereby  diminilhing  their  value,  they 
really  lofc  in  their  effeSl  as  much  at  lead  as  was 
intended  to  be  faved^  in  the  means  adopted  for 
;ittaihing  it. 

My  advice  in  regard  to  the  praftice,  upon  all 
thofe  occafions,  is,  not  fo  much  to  eonfider  how 
m  we  may  probably  venture,  without  adually 
exceeding  the  ftrid  limits  of  the  law,  as  to  make 
a  point  of  keeping  ourfelves  fo  manifeftly  and 
clearly  within  thofe  limits>  as  to  preclude  any 
ground  for  a  doubt  or  a  queftion  about  our 
having  done  fo.  In  ihort,  my  opinion  of  the 
.  prafticc  in  queftion  is,  Fieri  non  debet,  Jed fa^um 
valet. 
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THAT  a  recovery  by  Jane  A.^  tenant 
in  tail,  and  J,  S^^  as  baron  and  femCi 
is  valid. 


I  FATHER  tbinkj  that  the  addition  of  wife^  &a 
in  the  recovery^  and  deeds  leading  the  ufe  there^ 
of,  did  not  invalidate  fuch  recovery^  as  the  tenant 
in  tail  was  defcribed  by  her  true  Cbrifiian  nam 
Janej  and  there  feenmsno  doubt  with  regard  to 
the  identity  of  per/on.  The  circumftance,  of 
*ber  being  wife  or  not  to  J.  S^,  was  immaterial  to 
the  efFeft  of  the  recovery,  if  ihe  came  ifi  upoA 
the  voucher,  and  vouched  over. 

The  only  point,  I  conceive,  is  the  certainty  as 
to  the  perfon,  namely,  Whether  Jane^  thereby 
defcribed  as  Jane  the  wife  of  J.  S^  and  who  was 
vouched  with  him,  was  iht/ame  Jane  as  was  the 
tenant  in  tail  under  the  will  ?  If  this  Can  be 
fliewn,  as,  I  prefume,  it  decidedly  can,  by  the 
defcription  and  recitals  in  the  recovery  deed,  I  in- 
-line to  think  the  recovery  is  not  impeachable 
7  on 
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on  account  of  her  addition  ;  for,  whether  married 
or  noty  her  being  vouched  in  the  recovery  equally 
barred  her  entail,  and  the  reverfion  j  and  the  re- 
covery, I  conceive,  muft  be  held  to  have  had 
that  dferationy  unlefs  it  can  be  fhewn,  that  tion 
conjiat  de  ferfond.  Indeed,  common  recoveries 
arc  now  confidercd  as  common  ajfurantes^  and,  ia 
general,  receive  the  fame  favourable  conftruc- 
tion  in  fupporting  their  validity. 

I  cannot,  therefore,  under  the  light  in  which 
the  cafe  ftrikes  rae,  give  A.  and  B.  any  fort  of 
encouragement  to  expcft  fuccefs  in  any  attempt 
they  might  make  to  recover  the  eftate  comprifed 
in  the  entail  and  recovery,  againft  the  claims 
vnder  the  ufes  of  that  recovery. 


uroN 
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UPON  crofs  remainders  by  implicv 
tion* 


It  feems  formerly  to  h$ve  been  under{loo4 
las  a  rule,  that  crofs  remainders  Ihould  not  be 
raifed  by  implication  among  more  than  two\ 
but  that  rule  has,  by  modern  decifions,  re- 
ceived a  qualification  which  reduces  it  to  a  dif- 
tinftion  of  prejumption  in  the  two  cafes,  namely, 
that  the  pre/umpiion  is  in  favour  of  crofs  re- 
mainders between  two,  and  againji  it  amoni 
^^r^ihan  two^  but  that  fuch  prima  facie  pre- 
fumption  will,  in  cither  cafe,  give  way  to  cir- 
(cumftances  expr^flfive  pf  the  teftator's  inten- 
tion 5  and,  accordingly,  in  the  cafe  of  might 
znA  mifordy  Cowp.  Rep.  31.,  and  Phipard  v. 
Mansfield,  ibid.  797.,  crofs  remainders  were  ad- 
judged  to  arife  by  implication  among  more  than 
fwo^ 

In  the  firft  of  thefe  cafts,  the  eftatc  was  li^ 

mitcd  to  all  and  every  the  daughter  and  daugb- 
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ters  of  P.  H.  and  C.  M.  his  wife,  and  the  hcir$ 
of  their  body  and  hodieSy  as  tenants  in  connnion ; 
and,  for  default  of  fuch  iffue,  to  the  tcftator's 
right  heirs;  and  the  words,  in  default  of  fuch 
iffue,  being  referrable  to  heirs  of  the  body  and 
J?odies  of  all  and  every  fuch  daughter  and  daugh- 
ters,   were   held  to  mean,    default  of  iffue  of 
^very   of  them  ;    and,    confequently,    the    heir 
could  not  take  whilft  any  of  the  daughters,  or 
their  iffue,  continued.     And,  in  the  latter  cafe, 
there   was  a  dcvife  to  tfie   teftator's  two  bro- 
thers, of  whonri  one  was  his  heir  at  lawy  and  a 
fifter,  and  the  heirs  of  their  bodies,  as  tenants 
in  conmmon  •,  and,  for  want  of  fuch  iffue,  then 
to  the  teftator's  right  heirs ;  it  was  held  to  be 
the   tcftator's    apparent   intention,    that  all   the 
jhree  devifees   ihould    be  equally   benefited   by 
the  limitation,  and  that  crofs  remainders  muft 
be  implied,  to  continue  the  entail,  as  long  a$ 
any  of  them,  or  their  iffue,  exifted,  and   pre- 
vent the  inequality  that  otherwife  would  have 
exifted  in  favour  of  one  of  them,  viz.  the  heir 
at  law,  if  the  (hares  of  the  other  two  were  to 
Cpme  to  him  upon  failure  of  iffue,  without  their 
having  any  benefit  of  his  ihare  upon  failure  of 
his  iffue* 

Now,^  I  think  the  prefent  cafe  as  ftrong  as 
cither  of  tljofc  above  cited,  in  favour  of  crofs 
remainders.  Here  the  devife  over  is  not  ip 
jJefault  of  fuch  iffue,    to  leave  room  for  the 
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queftion.  Whether  the  tcftator  thereby  meant 
iffuc  re/peSlively,  or  not,  and  require  an  ex- 
planation from  other  expreflions  ?  but  it  is  up- 
on death  or  failure  of  my  Jaid  daughters  and 
ibildren  without  any  lawful  ijfue^  then  to  the 
teftator's  heirs;  fo  that  the  heir  was  not  to 
take  it  before  the  death  and  failure  of  the 
faid  daughters  and  children,  without  any  law- 
ful ijfue ;  but  this  could  not  happen,  fo 
long  as  any  of  the  teftator's  daughters,  or  their 
children,  or  any  lawful  iflue  of  any  of  them, 
exifted ;  for  whilft  there  (hould  be  any  law- 
ful iffue  of  any  of  them,  it  is  clear  the  faid 
daughters  and  children  could  not  be  dead  with- 
out anf  lawful  iJfue.  Therefore  the  very  words 
of  the  limitation  feem  neqefTarily  to  imply  crofs 
remainders  amongft  the  daughters,  and  their 
children,  in  order  to  continue  the  effed  of 
the  devife  to  the  extent  of  the  expreffton^  viz. 
till  death  and  failure  of  the  daughters  and 
children,  without  any  lawful  iflue ;  ^  at  which 
time,  as  the  teftator  cxpreflcs  by  the  word  then^ 
Sind  not  before,  the  heir  was  to  take. 

I  therefore  conceive,  that  the  devife  in  qucf- 
tion  is  to  be  underftood  as  creating  crofs  re- 
mainders in  tail  among  the  teftator's  daughters, 
«nd  their  children. 

It  appears  to  me,  that  the  teftator's  two 
daughters,  and  their  children,  living  at  the  dc- 

ceafe 
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ceafe  of  the  teftator^  took  remainders  in  tail 
general  in  the  freehold  lands^  as  tenants  in  com* 
mon,  under  the  above-ftated  devife  to  them,  in 
remainder  cxpedant  on  the  eftate  tail  devifed  to 
their  brother  A,  therein,  with  crofs  remainders 
in  tail  among  them,  fo  long  as  there  fhould  be 
iffue  of  any  of  them  5  confequently,  upon  the 
failure  of  iffue  of  A.  by  the  death  of  his  grand- 
fon  C,  Z)«  B.  and  his  three  fjfters,  being  the  only 
furvivors  of  the  teftator's  daughters  and  their 
children,  to  whom  the  eftates  were  {o  devifed  in 
tail,  became  entitled  to  the  faid  freehold  eftates 
equally  between  them  in  tail,  with  crofs  remain* 
ders  among  them,  and  the  ultimate  reverfion  in 
fee,  expedtant.on  failure  oi  all  their  ijfue^  de- 
fended to  D.  5.,  the  then  heir  at  law  of  the 
teftator,  through  the  fon  and  grandfon,  if  un- 
affedted  by  them. 

As  to  fuch  part  of  the  devifed  eftates  as  are 
lea/ebold,  thofe,  I  conceive,  became  veiled  in  A* 
abfolutely,  under  the  devife  to  him  and  the  heirs 
of  his  body  I  becaufe  chattels  cannot  be  entailed, 
and  fuch  a  limitation  gives  the  abfolute  intereft 
therein,  and,  of  courfe,  that  his  perfonal  repre- 
fentatives  became  entitled  thereto. 


UPON 
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UPON  the  lirnitatiotts  to  be  inferred 
in  a  marriage  fettlement  of  a  lady's 
portion,  required  to  be  fettled  i/pon 
and  for  the  ufe  of  the  yodngfcr  children 
of  the  marriage. 


A.  B.y  by  Indentures  of  leafe  and  releafe^  con- 
veyed lands  to  truftees  and  their  heirs, 
to  the  ufe  of  C.  D.  for  life;  remainder 
to  the  ufe  of  the  faid  truftees  and  their 
heirs,  during  the  life  of  C.  D.,  in  truft, 
to  preferve  contingent  remainders  i  remain- 
der to  the  ufe  of  his  firft  and  other  fons 
fucceffively,  in  tail  male,  with  divers  re- 
mainders over  to  other  perfons,  there  be- 
ing tio  limitations  to  the  daughters  of  C.  D. 
In  the  releafe  is  contained  the  foUowidg 
frovifo : 

*^  Provided  always,  and  it  (hall  and  may  be 
**  lawful  to  and  for  all  and  every  perfon 
««  and  perfons,  who,  after  the  deceafe  of 
^^  the  faid  !//.  £.;  (ball,  for  the  time  being, 
^<  be  entitled  to  the  faid  capital,  and  other 
<^  me(ruages  and  premifes  hereby  granted^ 
**  to  grant,  convey,  fettle,  and  alTure  unto, 

«^  or 
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•'  or  to  the  ufc  of  any  wife  he  or  they 
«*'  ihall  marry,  as  a  jointure  for  the  ufe  of 
*^  fuch  wife  or  wives,  fuch  part  of  the  bc- 
"  fore-mentioned  premifes  as  he  or  they 
"  (hall  think  fit^  fo  as  fuch  jointufe  or 
''  jointures  ihall  not  exceed  the  fum  of 
*'  5/.  yearly  for  every  100 1 .  which  he  or 
*'  they  fhall  have,  and  receive  as  a  for- 
*'  tune  with  fuch  wife;  and  fo  as  fuch  for^ 
"  tunejhall  be  fettled  upon  and  for  the  ufe 
"  of  the  younger  child  or  children  of  that 
"  marriage'*  ^ 

C.  2).  means  to  marry  £.  J**,,  whofe  relation  will 
give  her  4000/.  A  doubt  has  arifen  how 
to  fettle  the  4000/.  within  the  provifo,  up- 
on the  younger  children  of  the  marriage^ 
and  whether  the  intereft  can  be  given  to 
C.  D.  for  his  life,  and  a  power  of  appoint- 
ment to  enable  him  to  vary  the  (hares  oC 
fuch  younger  children. 


}t  is  impoflible  to  fpeak  po(itively  on  a  quef- 
tion  of  con/lrulfion  I  but  my  opinion  on  the  pre- 
9ni%  cafe  is^  that  the  requilition  of  fettling  the 

fortune 


352  Casbs  and  Opinioks, 

fortune  updn  the  younger  child  or  children  of 
the  marriage^  will   be  facisHed  by  fettling  the 
4000/.  upon  them  in  the  ufual  manner^  after 
the  father's  dcccafc,  giving  hini  the  intereft  for 
life,  and  making  the  (hares  veft  in  the  fons  at 
Iwenty'^one^    and  daughters    at  twenty-one    or 
marriage;  aiid  alfo^  making  the  (hare  or  ihares 
of  any  dyings  or  becoming  an  eldeft  or  only  fon, 
entitled  to  iht  real  eftate  before  fuch  time  of 
hefting,  accrue  to  the  others,  and  be  veftcd  and 
payable  as  their  original   Aiares,   in  the  ufual 
manner  of  proviOons  for  younger  children;  and 
that  the  fortune  may  be  limited  to  the  father 
on  no  fuch  younger  fon'^  attaining  twenty-one, 
and   no  daughter  attaining  that  age   or  mar- 
riage ;  and  1  think  there  may  be  a  power  .(which 
is  not  an  unufual  one,  and  is  for  the  benefit  of  the 
younger  fons)  inferred^  for  Enabling  the  raifing 
any  part  of  a  fon's   portion^  for  putting  fuch 
fon  out  in  the  world,  even  before  it  becomes 
veiled;    but   I   cannot   advife   a  power  af  ap- 
f  ointment  in  the  father,  as  that  would  leave  the 
cfFeft  of  the  fcttlement  on  the  younger  chil- 
dren, injome  degree,  under  his  direSion,  which,  I 
think,  the  words  of  the  claufe  in  queftion  do  not 
authorife. 

My  reafons  for  the  above  opinion  are,  that 
the  words,  which  he  or  they  Jb all  have  or  reuivh 
are  ftrong  againft  excluding  the  father /r«w  having 

or 


trmeivhtg  any  hn4fit  at  att  ou<  df  th*  fortune  (b 
rpokea  of.      ' 

That  if  the  Inttreft  is  not  giveii  t6  him,  it 
muft  accumulate  fof  the  yourvger  children,  pbf-' 
fibly  for  twenty  years  before  yie  birth  of  one,* 
and  afterwards  during  the  father^s  life,  even  be- 
fore the  provision  fcfr  the  eldcft  fon  is  made  to  com* 
mence ;  an  intention  not  fuggefted  by  the  claufe 
in  qUeftion,  and  too  impr^hablt  in  its  nature  to 
be  fuppofed  without  the  cleared  manifeftatioa 
of  it» 

That  if  there  (hould  be  no  younger  child, 
there  would  be  no  objedl  of  the  fettlcmrnt  of  the 
4000/.,  nor,  confequently,  any  thing  to  deprive 
the  father  of  it. 

That  it  cannfbt  be  reafonably  fuppofed  it  waa 
the  intention  of  the  claufe,  to  veft  a  (bare  in  a 
child  on  its  birth>  and  thereby,  on  its  death 
Within  three  mdi^th«,  entitle  the  father  to  it  as 
fuch  child*s  perfonal  reprefentative,  in  exclufion 
of  the  other  younger  children;  nor,  that  a  younger 
fern  beeomiiig  an  eldeft  or  only  fon,  entitled  to  the 
r^ii]  ijtaujy  before  he  ihould  come  to  an  age  ta 
require  his  portion  to  be  vefted,  flibtild  be  en** 
titled  both  to  th^  eftace  a^nd  the  portion,  anf 
more  than  an  original  tldeft  fon  would  havd 
been, 

A  A  Indeedj 
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« Indeed,  the  conftruftipn  of  our  tourts  of  equity 
excludes  from  the  provifion  dire^ed  for  younger 
Mldren,  a  younger  Ton  becoming  an  eldeft  or 
only  Too,  entitled  to  the  fettled  eftate  before  the 
time  at  which  he  may  be  fuppofed  to  want  a 
portion. 

That>  on  thefe  accountSj  fome  period  fubfe- 
quent  to  birth  feems  requifite  to  ^e  afcertained» 
as  the  time  of  the  portion's  wjiingy  with  a  pro- 
vifion to  be  made  for  the  accruerfiip  to  the  otb^ 
children^  of  the  intended  portion  of  any  child 
dying  or  becoming  an  eldeft  or  only  fon,  en- 
titled  to  the  fettled  eftates^  before  the  time  for 
its  vefting. 

That  there  appears  no  principle  for  fixing  on 
any  other  times>  for  this  purpofe,  thaa  thofe 
which  are  univerfally  confidered  as  the  times 
^hen  children  may  be  fuppofed  to  have  occafion 
for  portions^  and  are  accordingly  adopted,  in 
the  moft  apprpyed  fettlement;3j  for  the  periods  at 
which  the  portions  are  to  become  abfolutely 
vefted  i  that  is,  the  age  of  twenty-one  in  fons, 
and  that  age  or  marriage  in  daughters  i  and  that* 
the  eventual  call  for  an  application  of  any 
part  of  a  fon's  intended  portion^  for  placing 
him  out  before,  that  age>  may  be  properly 
provided  for  \^y,  fugh  a  claufe  as  I  have  no- 
ticed. 

That 


That  if,  for  the  reafons  I  have  noticed,  it  be- 
comes pro^r  not  to  make  the  portions  vtft  till 
the  time  I  have  Urtwtioncd,  it  will  follow,  that 
on  no  child's  attaining  a  vefted  Intereft  in  fucli 
fortune,  there  is  nothing  to  prevent  the  limiting 
it  tb  the  father. 

That  the  vetting  it  in  the  children  abfolutely 
on  their  Wr/i^^,  would  eventually  operate  to  let 
bim  participate  of  the  principal  rtnoncy  diredled 
to  be  fettled  on  them;,  as,  in  the  latter  cafe,  he 
would  become  entitled  to  the  fharc  ef  every  Juch 
child  dying  an  infattf  (under  the  age  for  tefta**^ 
mentary  difpofition  at  leaft)  in  his  lifetime,  or 
in  diredt  excluGon  of  the  reft  \  whereas,  in  the 
former,  he  could  not  be  entitled  to  any  part  of 
the  4000/.,  if  any  younger  child  lived  to  the  time 
for  the  provi{ion*s  vetting,  and  he  could  not  be 
let  in  to  participate  with  any  of  his  younger 
children.  # 

That  though  no  reference  in  the  claufe  in 
quettion  is  made  to  the  ufual  modes  of  fettlements 
or  provilions  for  younger  children,  yet,  I  appre- 
hend, in  fuch  a  general  direftion  refpefting  a 
matter  which  is  a  fubjeft  of  common  praftice, 
and  enters  the  provifions  of  moft  fettlements,  in 
which  it  is  reduced  to  fome  generally  adopted 
lines  of  execution,  a  reference  is  to  be  under* 
ftood  to  the  ufual  modes  of  fuch  fettlements, 
where  no  particular  directions  are  given  incon- 
AA  2  iiftenc 
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fiftent  with  fuch  4  conclufion^  in  otdtj  A<x.zj9fiii 
the  confufion,  uncertainty,  iqcpnycnicnce^  aad 
difficulty  which  muft  othe.rwifip  cnfue,  iii  c^e*. 
cutiog  the  fettlemenc  required,    , 

That  the  fortune  in  queftion  11  really  iif  t|ic 
predicament  of  being  fettled  on  the  younger 
children^  if  fettk4  ^^  t\^^tn  in  the  tU'ual  oiiode 
th^t  I  have  referred  to  i  for,  wh/eii  fo  f^tlle^i 
yfho  can  d^ny  that  predicannc;nt  of  the  4000/., 
the  fortune  mentkt^e^^  or  pr^dUifti  of  it^  that  ic 
is  not  foiled  on  the  younger  children^  or  even  not 
fettled  on  them  in  th^  imol^  g^f^fffaUy  approved 
tad  beaeficial  manner. 


.;^ UPON 
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UPON  the  limitations  proper  to  be  in- 
ferted  in  a  fettlement,  diredcd  by  a 
teftatrix,  where  there  i&  no  more,  on  a 
particular  evenr»  than  an  implication 
railed  in  favour  of  the  ilTue  of  thr 
tenant  for  life. 


This  is  a  cafe  of  an  executory  truft,  to  be  car- 
ried into  execution  by  a  conveyance  direSed  by 
the  teftatrix  for  the  purpofej  and  therefore  I  con-* 
ceive  it  is  fubjeft  to  the  modification  of, a  court 
of  equity,  in  fupplying  or  correAing  any  ap« 
parent  omiflions  or  miftakes  in  the  dire^ions  ex>- 
pcefied  by  the  teftatrix. 

The  1  imitation  over,  in  th^  event  of  the 
daughter's  attaining  twenty-four  years  of  age^ 
^nd  departing  this  life  without  iffue^  ftrongly  tm« 
.  plies  fome  intendedjrmitation  to  her  iiTue;,  if  ffie 
ihould  leave  any,  which  is  confirmed  by  the  ao^: 
tecedent  limitations  to  fuch  children  as  fhe  Jhoul4 
j^ave^  in  cafe  of  her  dyVng  uodcr  twedty-foyrf 
K  J^  A  3  and 


Sfi  Casbs  and  Opinion;. 

and  that  limitation  perhaps  might  be  adopted  as 
the  rule  for  fupplying  the  omiflion  in  the  event 
of  her  dying  after  twenty-four,  leaving  iflue, 
viz.  to  all  and  every  her  children  living  at  her 
deceafe,  in  fee;  and  if  (he  leaves  no  fuch  child, 
then  to  her  appointment,  &^.  But  as  fuch  a 
limitation  would  not  completely  reach  the  im- 
plication on  the  words,  without  ijine,  inafmuch 
as  it  would  not  meet  the  event  of  a  child's  dying 
in  the  mother's  lifetime,  leaving  iflue  furviving 
her,  I  Ihould  rather  incline  to  a  limitation  to  the 
iflue  of  the  daughter  in  ftrift  fettlcment,  viz. 
to  firft  and  other  fons  fucceffively  in  tail  general; 
remainder  to  daughters,  as  tenants  in  commoni 
in  tail  general,  with  crofs  remainders  in  tail 
amongd  them ;  remainder  to  the  appointees  of 
the  daughter,  as  directed  by  the  will ;  remainder 
to. her  heirs.  And  as  the  conveyance  is  exprcfsly 
directed  to  be  to  the  ufe  of  the  truftees,  and  their 
heirs,  and  it  is  requifue  it  (hould  be  fo,  in  refpeft 
to  the  eftate  for  life  of  the  daughter,  cxclufivc 
ef  her  hufband,  and  that  the  whole  fee  (hould  be 
fo,  to  make  the  ultimate  limitation  to  her  heirs 
'attach  in  herfclf,  I  think  it  will  be  proper  to 
make  all  the  fubfequent  limitations  mere  trufts, 
by  limiting  the  whole  fee  to  the  ufe  of  the  truftees, 
and  their  heirs^"  upon  tfuft,  for  iht /eparaU  ufe 
ofthe  daughter  for  life,  (da  remainder  in  truft 
for  her  firft  and.  other  fons  fucccflively  in  tail 
general  j  remaindep.  in  truft  for  her  daughters 
equally,  in  aail^ '  with  crofs  riemaioders  among 
K  a  ,  '•  €  them. 
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ehem>  in  truft,  for  the  heirs  of  the  daughter; 
vide  Roberts  and  Dixwell,  i  Jtk.  607. ;  Roberts 
V.  King/fy,  I  ^«.  238.  i  and  vide  2  if/*.  73., 
as  to  this  mode  of  ftrift  fettlement  under  an  in- 
cAided  limitation  to  iflue.  But  though  fach  are 
my  fentiments  upon  the  queftton  before  me»  yet 
I  cannot  help  thinking  the  beft  way  would  be  to 
make  the  fettlement  under  thedireftion  of  a  court 
of  equity,  upon  an  amicable  bill  by  theiiaughtcr 
^gainft  the  truftees,  for  that  purpofe. 


% 


AA4  THAT 
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J  HAT    the   freehold  «Md   ii^bcrttaiics 

.     ipvft  be;  of  thp  fjwvc  qu^Uty,  wmelyt 

both  kga),  CM*  bqth  cquic^l^le,  ta  unite 

within  cb^  t^it  in  SMfy'%  cj^fe,  .i  Q^, 

A  recovery  of  cftates  is  declared,  by  a  bargain 
and  fale^  making  a  tenant  to  the  praecipe^ 
to  enure  to  the  ufe  of  ^.  for  life  j  ancj, 
after  his  deceafe^  to  the  intent  that  his 
wife  Should  receive  a  rent-charge,  with 
the  ufual  powers  of  entry,  and  a  term  for 
better  fecuring  the  fame;  remainder  to  the 
life  of  Q.  and  D.,  and  their  heirs,  upon 
trufti  to  affure  the  faid  eftates  to  fuch  ufea 
ias  yi.  ihoutd, -bf  deetf  or  will,  appoint^ 
In  default  of  appointment,  to  affure  the 
fanie  to  the  ufe  of  the  heirs  male  of  the 
bpdy  of  j^^3^  wi(h  feye^al  limitations  over. 


Oi/ervat^on  and  ^ery  upon  the  Cajefiated. 

The  property  included  in  this  deed  is  very  ex- 
tenfive  j  fo  thi^t  it  is  Kry  poflible  that,  a« 

tQ 
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to  part  of  it,  A.  may  die  withdtit  having 
made  an  appointment  thereof  I  if  fo,  as  th^ 
limitation  to  A.^  which 'is  of  a  legal  eftate^ 
i«  followed  by  the  fubfequent  limitation 
(which,  until  the  truft  is  executed,  fcertii 
only  to  give  an  cquitaftle  eftate)  to  the 
heirs  male  of  his  body,  may  it  not  bti 
doubted,  whet.hei-  it  is  Wichin  the'  rule  laid 
down  inShelleys  cafe  ?  and  a  point  hereafter 
arife,  whether  fuch  fubfequent  limitation  is' 
executed  in  the  freehold  conveyed  id  thtf 
anceftor  ?  or,  whether  it  is  to  tic  coriQd/erd^ 
as  a  contingent  remainder  ?' 


As  A.  has  the  power  of  difpofing  of  the  whole 
property,  by  deed  or  will,  in  fuch  manner  as  he 
thinks  proper,  and  the  fame  inftrument  that 
would  execute  this  power,  as  to  any  part  of  the 
eftate,  may  equally  be  extended  to  the  whole,  it 
feems  unaccountable,  that  he  Ihould  not  remove 
any  poflible  room  for  a  queftion,  regarding  any 
doubts  that  may  be  the  confequence  of  his  omit- 
ting to  execute  fuch  power.  But,  as  I  am  to 
conclude  he  has  his  reafons  for  fubjedling  the  ex- 
ecution of  his  power,  in  part  at  leaft,  to  the  quef- 
(ion  refpe(£t|ng  the  poflTibility  of  a  doubt^  whether 

the 
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• 

ihc  ultimate  limitation  in  the  truit  will  give  him 
an.eftate  tail?  I  am  to  anfwer^  that  I  not  onl^ 
think  it  qveftionablei  but  ibould  (for  reafons^ 
whichj    unlefs  particularly   called    for>    a  call 
which  the  nature  of  ^/s  power  feems  moft  com* 
pletely  to  preclude^  I  think  it  unnecelTary  to  en- 
ter into)  incline  to  the  opinionj  that  the  limit- 
ations in  the  prefent  cafe  do  not  fall  within  the 
rule  in  Shelley*s  cafe>  fo  as  to  give  /f.  an  eftate  taili 
but  that  the  heirs  male  of  the  body  of  ^,  would 
be  confidered  as  taking  an  equitable  eftate  tail  by 
purch^fe,  in  the  nature  of  a  contingent  remainder^ 
in  default  of  execution  of  ^/s  power  of  appoint 
mentf 


Further 
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Furth^  Obfervations  and  ^ery  upcn  the  Cajk 


As  it  is  immaterial  to  A.  whether  his  heirs  male 
take  by  pqrchafe  or  by  defcent,  he  woul4 
not  be  at  any  expence  to  afcertain  their 
taking  one  way  or  the  others  but>  if  it  be 
queJiionabUi  whether  the  heir  takes  in  one 
way  or  the  other,  A.^  to  prevent  a  litigation, 
would  undoubtedly  be  at  any  expence* 
You  will,  therefore,  fay,  Whether,  confi* 
Gdering  it  in  this  view,  it  is  fo  certain  tha( 
^/s  heirs  male  would  take  by  purchafe,  as 
to  make  it  unneccflTary  for  /f.  to  take  any 
fteps  to  prevent  the  c^ueftiqn  froni  coming 
into  agitation  ? 


Ix^  beii\g  indifferent  to  ^.,  whether  his  heirs 
male  take  by  fur  chafe  or  drfcent^  (as  there  is  no 
queftion  at  all  that  fuch  heirs  male  muft  take  in 
one  or  other  of  thefe  Vfio  modes,  in  default  of  ^/s 

execution 


1^4  GAtas  4^^  Ot^AidNs. 

execution  of  his  power  of  appointment,)  feems 
to  render  any  queftion  rcfpcfting  the  certainty  of 
fuch  heirs  taking  by  purcbqfe  quite   immaterial. 
But  as  I  now  colledb  it  to  be  the  wifli  of  the 
gentleman  by  whom  this  Cafe  is  laid  befoXr^  me, 
to  know  my  fentiments  upon  the  queftion.  How 
fuch  heirs  male  will  take  ?  I  think  it  incumbent 
OD  me  to  anfwcr,  that  I  incline  to  the  opiaion, 
that  fiich  heirs  male  will  take  hy  pur  chafe  y  in  df- 
fault  of  ciccution  of  J.'s  power   of  appoint- 
ments 

« 

The  cafes  on  this  point,  of  which  the  principal 
that  have  occurred  to  me,  are  thofe  of  Tipfin  v. 
Cofin^  Cartb.  2/2.,  and  Lady  Jones  v.  Lord  Say 
and  Sedly  Fin.  Abf.  v.  8,  fol.  262.  c.  19,,  fecm 
fo  agrer,  that  the  cftates  rcfpedively  limited  to 
fhc  anfejiory  and  to  the  beirfy  (hould  be  of  the 
/ame  oualityy  viz.  both  legaly  or^  both  equilablcy 
\n  order  to  run  one  into  the  other,  and  form  a 
coalition,  within  the  rule  laid  down  \ti  Sbelley'% 
cafe« 

It  is  true,  thofe  cafes  happened  to  be  fuch, 
wherein  the  anccftor  took  only  the  equitable  fru^ 
boldy  and  the  limitation  to  the  heirs  was  of  the 
Jegal inheritance^  But  when  we  confidcr,  that  it  was 
the  diiFcicnce  in  thfc  i?^/i^r^i  of  the  tWo  eftatcs, 
and  not  the  order*  of  the  limitation  of  them,  that 
prevented  their  flowing  into  one,  the  reafon 
feeriis  equally  to  hold  in  rfeg^fd  to'  two  different 

cftates, 
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^ate«,  UrpUcd  Ja^hc;  fevcrfq  prder,  on  iimkn 
ations  of  this  f<?rt,v-  At  U^,  the  eftatc  t^il  arifcsi 
t^ot  by  any  cxprffs  f;egu)ar  ligiit|^tion.  thereof^ 
l^uc  by  hrct  oS  ^x^f^ruSttQU  at  lawy,.M  wl^^ 
•he  limitations  are  both  of  ^n^  e^^itakU  efiatf^ 
(without  other  ingredients  ii3i. the  cafe  tp  cpnt* 
croul  the  rule,)  a  fimilar  rule  is  adopted  in 
equity,  to  prefervc  ^n  unifornriiry  ip  conftru&ipn. 
But  where  both  thipeftates  to  whicii;  the  rule  \%  ca 
b€  applied  are  not  le^^U  a  lega}  coi)ftru(fljon  or 
operation  of  a  rule  at  law,  equally  a(Fe&iag  boch»: 
feenn^  to  b?  cxciudfed,  by  one  pf  ibc  objeds  oC 
fuch.  CQnftrudion  nQ£  being  a  fi^bjed;  of  Ugak 
conuzauce.  . :  * 

The  like  obfervation  holds  in  refpedl  t6  the 
conftruftion  of  a  court  of  equity,  in  the  cafe  of 
fuch  diifonant  limitations ;  the  one  not  being 
properly  an  objed  of  equitable  jurifdiftion  j  and 
as  there  feeais  to  be,  in  fuch  cafes,  no  ground 
for  a  legal  conftruHion^  to  bring  it  within  the  rule 
in  Shelley's  cafc^  thccfiife^  pf  cciurfe,  no  rule  of 
law  for  equity  to  follow  in  fuch  cafes,  fo  cir- 
cumftanced.  A  conftrudion  that  (hall  unite  the 
two  difiimilar  eftates,  and  blend  ttiem  into  one, 
muft  proceed  from  a  court  having  jurifdiftion  to 
give  an  equitable  eflate  the  qualities  and  proper- 
ties of  a  legal  one^  or  of  reducing  a  legal  efiate  to 
the  level  and  properties  of  a  mere  equitable  in^ 
terefti  which  feems  to  be  the  province  neither  of 
ft  court  of  iaw>  nor  of  equity.  It  would  be  dif* 
}      ,     .  I  ficuit. 
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ficulfj  perhaps,  to  defcribe  the  refolt  of  fuch  an 
heterogeneous  compound.  Would  it  be  a  legale 
er  an  eqmtahte^  tfiate  tail?  The  firft  it  could 
liot  be  I  the  legal  inheritance  not  being  included 
in  it ;  neither  could  it  be  the  latter,  as  it  would 
include  the  legfd  freehold. 

From  thefe  confequences,  I  think  an  opinion 
may  realbnably  be  formed,  that  two  fuch  dif- 
cordant  eftates  are  not  to  be  conOdered  as  capable 
of  the  union  requifite  to  form  one  eftate  in  the 
anceftor,  within  the  rule  in  Shelley*%  cafe ;  and, 
confequently,  that  the  heirs  male,  in  the  above 
cafe,  will,  in  default  of  appointment  by  J.y  take 
by  way  of  purchafe,  and  not  by  defcent. 


THAT 
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THAT  in  the  following  cafe,  a  legal 
eftate,  pur  autre  vie,  devifed  to  truf- 
tees>  wilt  not  preveiic  the  union  of 
a  limitation  to  one  f(fr  -Ufe,  with  a  r^-.- 
mainder  to  the  heirs  of  her  hdy^  within 
the  rule  in  Shelley's  cafe^  i  Co*  g;^.  b* 


J.,  by  his  will,  devifcs  unto  B.  and  C.  all  his 
lands  at  D.,  to  hold  the  fame  unto  the  ufe 
of  the  faid  5.  and  C,  and  the  furvivor  of 
thenn,  in  truft,  for  his  wife  E.,  for  her  life; 
and,  from  and  after  her  death,  he  gave  the 
fame  to  his  daughter  F.,  to  hold  to  her  for 
her  life,    under  the   truft  aforefaid  j    and,^ 
after  her  death,  he  gave  the  fame  tb  the  * 
hufbajid  of  i^.,  for  lifej  and,  after  his  de-. 
ccafe,  he  gave  the  fame  to  the  heir  male ;.' 
and,    in   default  of  fuch,   to  the  heireflcs 
of  the  body   of  the    faid   F.,    to  be   be-i 
gotten,    anti  to   the  heirs  of  the  body  or' 
bodies  of  fuch  heirs,  for  ever ;  and,  in  de-* 
fault  of  fuch  ifTue,  his  will  was,   that  the 


lands  Ihould  return  to  the  ufe  and  behoof  of 
his  two  nephews  G.  and  H.,  and  their  re- 
fpeftivc  heirs,  for  ever.  \ 


There 


L.. 
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There  arc  feme  pccullarJVics  in  this  cafei 
which  may  render  it  the  fubjeS  of  different  opi- 
nions. I  rather  thinks  thi^t  F.  is  tenant  in  tail^ 
unfler  the  above  ftated  devife,  confidcring  the 
fubfequent  limitation  to  the  heir  male  ^  and>  in 
default  of  fuch,  to  the  heireffcs  (i\  r.  heirs  fe- 
male) of  her  body,  as  uniting  with  the  preceding 
freehold  limited  to  her  for  life» 

The  legal  freehold,  limited  in  the  firft  inftancc 
to  the  truftee«,  and  thcfurvivor  of  them,  maybe 
urged  as  an  obftade  to  fuch  an  union  \  and  fo  I 
fhould  confider  it,  if  fuch  freehold  were  confined 
to  the  life  of  F.  $  for,  in  ths^t  cafe,  her  cftatc  fof 
life  would  be  merely  equitable^  and  the  limitation 
to  the  heir  male,  (^c.  a  legal'ejlate i  but  the  li- 
mitation to  the  truftees,  and  the  furyivor,  not 
being  confined  to  her  life,  is  a  freehold  jp«r  autri 
vie,  equally  aff(?6ling  the  cftate  liiT)itcd  to  her  for 
Ijfc,  as  that  limited  to  the  hefrs  of  her  body, 
wd  docs  not  feparate  the  one  from  the  other  j 
fo  that  iotb  limitations  being  equally  fubjedl  to  it, 
I  apprehend  it  creates, no  difference  in  their  qua- 
lities^  nor  confequently  prevents  their  union. 

:.    .  ;.  A$ 


"As^to  the  p^qui6tc  parties  for  makitig  a  tenant 
ito  the  pr38cif)e,  I  think,  if  the*  truftees,  or  eithdr 
of  thtnoj'aft  now  living,  a  recovery,  t^ithont 
»th©irw  \\n  coiicii»rence,  would  be  very  preca- 
,riiiui,  and  liahrtt  to  objeAion,  coHfidering  the 
Jegal  ft€ebotd:iii  Vdflwd  In  them  6r  him,  under  the 
firft  linfiitatidn  to  the  life  of  thiem,  and  the  fur- 
irivw,  an^^  the  iiAemPance  ia  P,  being  a  legil 
eftace. 

It  is  true,  the  eftate  is  afterwards  dcvifed  to  the 
daughter,  ^^  from  and  after  the  deceafe  of  the  wife\* 
and  if  that  were  to  be  deemed  a  determination  or 
limitation  of  the  eftate  before  given  to  the  truf- 
tees,  and  a  hew  devife  of  the  legal  ejlate  to  the 
daughter,  the  truftees  would  now  be  out  of  the 
queftion,  and  F.  alone  might  make  a  legal  tenant 
to  the  prsecipe  i  but  fuch  a  fuppofition,  I  rather 
think,  is  not  to  be  relied  on  \  and  that  the  legal 
eftate  is  to  be  confidered  in  the  truftees,  or  the 
furvivor,  if  they,  or  either  of  them,  be  living; 
and  in  that  cafe,  as  they  cannot  be  advifed,  or 
reafonably  defired,  to  concur  in  any  aft  that  may 
tend  td  bar  the  iffue  of  F.y  I  think  the  fecureft 
way  will  be,  for  her  to  levy  a  finc>  and  procure 
a  conveyance  of  the  remainder  in  fee  from  the 
teftator's  nephews,  which,  I  incline  to  think, 
will  acquire  the  title  to  the  whole  fee,  confider- 
ing  her  as  tenant  in  tail,  agreeable  to  my  opi« 
nion  ;  but  if  the  truftees  be  both  dead,  then,  I 
conceive,  fuch  a  fine  by  her,  accompanied  with  a 
1  /     '  B  B  proper 
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proper  conveyance  of  the  fee  by  the  teftacor's  ne** 
phews>  will  bar  her  iflue^  and  acquire  the  fee, 
whether  the  limitation  to  the  hetr  inale>  &r.  be 
.  confidered  as  giving  her  an  eftate  tail,  or  as  a 
remainder  to  fuch  heir>  &^«  by  purchafe  i  for, 
taking  it  as  a  remainder^  it  is  contingent^  and  will 
hp  deftrpyed  by  her  fine,  there  being,  if  the 
truftees  are  both  dead,  no  fubfifting  eftate  to 
fupport  it. 


THAT, 
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ITHAT  a  limitation  to  the  heirs  of  the 
body  does  not  unite  with  a  contingent 
freehold  in  the  anceftor^  within  the 
rule  in  ^ Shelley^ s  cafe,  i  Co.  9^.  b., 
where  both  limitations  are  not  made 
to  depend  on  the  fame  contingency. 


By  indentures  of  leafe  and  releafe  of  17  29^  fee 
fimple  lands  are  limited  to  the  ufe  of  truf- 
tces,  and  their  heirs,  in  truft,  after  the  mar- 
riage, for  D;  for  life;  remainder  to  JE., 
the  mother  and  intended  wife,  for  life; 
and,  after  the  deceaie  of  the  furvivor  of 
them,  to  E.  the  daughter,  in  cafe  (he  fhould 
be  then  living,  and  to  fuch  other  children 
of  the  faid  £.  the  mother,  by  the  faid  Z)., 
or  any  after*taken  hufband,  for  life ;  and  to 
the  children  of  the  faid  D.,  which  he  bad  by  a 
former  wife,  as  fhould  be  living  at  the  time 
of  the  dcceafe  of  the  furvivor  of  the  faid  D., 
and  E.  the  mother  f  then  to  the  heirs  of 
the  body  of  the  faid  E.  the  daughter,  and 
their  heirs,  forever,  as  joint  tenants :  and 
not  as  tenants  in  common  :  but  if  the  faid 
E.  the  daughter,  and  all  fuch  children,^ 
B»ia  (hould 
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Ihould  happen  to  die  in  the  lifetime  of  t&e 
faid  !>•,  and  E.  the  mmher,  or  cither  of 
them,  then  hi  tru(i  for  D.,  and  £.  the 
mother,  and  the  furvivor  of  them>  for 
ever. 

!>•  died  without  iffue  by  E.  the  mother;  ffie 
afterwards  married  K,  by  whom  Ihe  had 
three  children ►  F.,  his  wife,  and  E.  the 
daughter,  in  i744>  levied  a  fine  of  the 
lands^  and  declared  other  ufes.  F.  and  his 
wife  are  dead,  and  alfo  two  of  their  chiN 
dren.  £•  the  daughter  is  dcad^  kaving 
two  fons  and  two  daughters* 


A  DBciDZOr  Opinion  m  the  conilini^Stion  of  li- 
mitations, fo  irregulrar  as  the  prefent,  canooe 
^eafoaably  be  expeded  f  but.  upon  the  whole, 
I  inclfee  to  the  conftruiftion  adopted  by  Mr.  — -» 
as  the  mod  probatbte^.  becaufe  I  think  the  beft 
founded. 

In  forming  an  opinion  on  the  effeft  of  the 
limitation  to  the  beifs  of  the  body  of  £•  the 

daughter, 
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ila«ghtcr,  ^c.  I  thtnk  we  muft  treat  that  li- 
mitation as  if  tinat-c^nded  Mrith  tlife  fubjoincd 
i^ordsj  and  thiir  hairs ^  for  ever^  as  joitn  tenant ^^ 
and  not  as  tenants  in  common  5  becaufe  the  latter 
"Words,  if  admitted  to  have  any  iofluenee  in  the 
conftruftion,  would,  I  conceive,  only  render  the 
limitation  to  the  heifs,  (S4:.  ineffedual  and  void-^ 
from  their  denoting  a  mode  of  tentsre  totally 
incompatible  with,  and  inapplicable  to,  the  na« 
t«re  of  a  limitation  to  the  heirs  of  the  body^  in 
its  proper  technical  fenfe,  to  which  I  confider 
che  words  as  (Iridly  confined^  in  the  cafe  of  4 
deed,  without  admitting  of  any  expknatioil 
into  children  or  iflue,  as  they  might  in  a  will* 
And,  therefore,  ut  r4s  magis  vuUat^  I  appre- 
hend, the  latter  rep^nant  words  as'e  to  be  re* 
jefted. 

New,  taking  the  limitation  aiS  deuched  from 
Ihofc  fubfequent  words^  che  queftion  arifes. 
Whether  it  attached  in  the  anceftor,  fo  as  to 
give  her  an  eflaU  tail,  according  to  the  rule  in 
Sbe11ey\  cafcj  or  operated  as  words  of  purchafe, 
to  the  heirs  of  the  body  f  It  rather  appears  to 
me,  that  they  operated  as  words  of  purchafe  to 
che  heirs  of  the  body  of  E.  the  daughter,  and 
not  as  words  of  limitation  of  cftate  to  hcrfelf  j 
not  becaufe  the  preceding  limitation  to  her  for 
life  was  not  a  fole  eftate  to  her  in  the  whole  of 
the  lands^  or  the  eftate  fo  limited  to  her  was  not 
B  B  3  certaini 
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certain,  but  contingent;  for  I  conceive^  that  a 
limitation  to  two  or  more,  for  their  lives,  re- 
mainder to  the  heirs  or  heir  of  the  body  of  one, 
gives  the  inheritance  in  the  whole  to  that  one, 
fubjeA  to  the  joint  eftate  for  life  of  the  other. 
And  where  the  eftate  for  life  i$  contingent,  if 
the  fubfequent  limitation  to  the  heirs  be  de- 
cidedly reftrained  to  the  fame  contingencyy  I  fee 
nothing  to  prevent  their  conftrudive  original 
union.  But  I  can  difcover  nothing  in  the  pre- 
fent  cafe  to  conBne  the  effect  of  the  limitation 
to  the  heirs  of  the  body  of  E.  the  daughter,  to 
the  fame  contingency  or  events  as  the  preceding 
eftate  to  herfelf  is  made  to  depend  on,  viz, 
furviving  her  mother  and  D.  And  where  the 
sijiceftor's  eftate  for  life  is  contingent,  and  that 
to  the  heirs,  fc?r.  is  limited,  independent  of  that 
contingency^  I  do  not  fee  how  they  are  to  con-» 
folidate,  without,  in  effe£b,  making  a  material 
alteration  in  the  nature  of  one  of  them,  by 
cither  difcharging  the  anceftor's  eftate  for  life 
from  the  contingency  to  which  it  was  confined 
by  the  limitation,  or  conneding  the  limitation 
CO  the  heirs  with,  and  making  it  dependent  on, 
the  fame  contingency.  For,  admitting  the  union, 
the  heirs  can  only  claim  under  or  through  the 
anceftorj  and,  confequently,  only  in  that  event 
in  which  the  anceftor  either  adually  did,  or  at 
leaft  might  have  taken  the  freehold.  And 
therefore,  as  the  limitation  to  the  heirs  of  the 

body 
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body  of  JE.  the  daughter,  does  not  appear  to 
me  to  have  been  reftrained  to  the  fame  con- 
tingency as  her  own  eftate  for  life  exprefsly 
iieasj  I  rather  think  it  operated  as  a  remain- 
der to  fuch  heir,  by  purchafei  and  accord-' 
ingly  veiled  in  her  fon  in  tail,  in  remainder  ex- 
pedant  on  the  preceding  eftates  limited  by  the 
fame  fettlement  to  the  children  of  F. 

The  limitation  to  E.  the  daughter,  and  to 
the  oihtr  future  children  of  i^.,  is  exprefsly  con- 
fined to  eftates  for  life.  And,  therefore,  as  I 
do  not  confider  the  fubfequent  limitation  to  the 
heirs  of  the  body  of  E.  the  daughter  as  en- 
larging her  eftate,  it  appears  to  me,  that  (he, 
and  the  faid  future  children,  could  take  only 
eftates  for  life,  under  the  limitation  in  the 
fettlement  of  1729.  And,  as  there  are  no  words 
to  fever  the  jointure  regularly  imported  in  a 
limitation  to  feveral,  I  apprehend,  they  muft 
have  taken  as  joint  tenants,  if  there  had  been 
more  than  one  to  take ;  but,  I  underftand,  from 
the  copies  of  the  bill  and  anfwer  left  with  this 
cafe,  that  (?.  was  the  only  child  that  fur- 
vived  F. 

From  what  I  have  faid  in  my  anfwer  to  the 

preceding  queries,  my  opinion  follows,  that  G,, 

the  only  furviving  child  of  E.  the  mother,  by  her 

hufband  F.^  is  tenant  for  life  of  the  whole  of 

B  B  4  the 
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tht  {ettlcd  eftatCi'^nd  I  cannot  faj^  I. thioi? 
her  entitled  to  any  greater  ellate  or  iotered 
therein  i  for,  as  to  the  fe(f4eineAt  ^nd  fiae  of 
1744,. that,  I  conceive,  cou^d  not  alter  <|r  af- 
fe£t  the  tide  beyond  the  intfrefts  of  the  parties 
thereto.  The  legal  efliate  ^ppqars  to  have  been 
in  the  truftees,  under  the  (e^tleoient  of  1729^ 
therefore  the  fine  of  1744  could  not  bar  the 
contingent  remainders  limited  by  the  fettle- 
mentof  1729;  and  though  f\ve  years  and  more 
liave  elapfcd  fince  that  fine^  yet^  as  the  title 
of  the  heir  of  the  body  of  £.  the  daughter,  to 
the  poffeffion,  under  the  fettlemcnt  of  1729, 
could  not  commence  till  the  deceafe  of  F.'s 
furviving  child,  fuch  heir  could  not  be  bound 
to  enter,  nor  any  non-claim  on  the  fine  com- 
mence againft  him,  till  after  the  deceafe  of  fuch 
child,  namely,  G* 

I  have  obfcrvcd,  that  G.  appears  to  me  en- 
titled to  no  greater  eftate  or  incereft  than  for 
her  life.  To  entitle  her  to  an  eftate  tail,  I 
conceive^  it  would  be  neceffary  to  maintain 
one  or  other  of  the  following  propofitions,  viz. 
Either  that  the  limitation  in  the  fettlement  of 
1729,  to  the  heirs  of  the  body  of  £.  the  daugh* 
ter,  was  confined  to  the  fame  contingency  as 
her  own  eftate  for  life>  and  fo  united  with  if, 
as  to  give  her  a  contingent  eftate  tail  that  ca^ 
pacicated  her  to  bar  her  ilTue  by  fine ;  a  con- 

ftru6tion 
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flru£kiofi  for  which  the  words  of  tfcat  limitation 
d3S>  ROC  feem  co  mt  to  afford  fofficient  ground. 
Or,  that  the  then  unborn  children  of  jF.  could 
not  take  lefs  eftatcs  than  of  inheritance;  a  fup- 
p4i£iiiOd  which,  however  heretofore  counte- 
nanced by  fonne  opinions,  feenns  entirely  ex- 
clOdcd  at  this  day ;  vide  ,Hay  v.  Earl  of  €0-^ 
ventry,  3  Durnford  and  Eajiy  83.  Or  elfc,  that 
the  limitation  of  a  remainder  for  life  to  an  un- 
born perfon  is  good;  yet  any  ulterior  limit* 
ation  after  it  is  void^  as  too  remote;  for  whicb^ 
however,  I  am  not  apprifcd  of  any  due  autho- 
rity. 

It  is  true,  that  a  remainder  to  the  child 
of  an  unborn  child  Would  be  void,  as  involving 
a  pofllbility  upon  a  pofiibilicy  $  but  that  prin- 
ciple docs  not  feem  to  apply  to  a  limitation 
over  to  a  perfon  in  ejfey  or  one  to  come  in  ejfe, 
by  the  expiration  of  a  life  in  being  j  and 
though  I  think,  that  any  limitation  after  the 
deceafe  of  a  perfon  unborn^,  not  preceded  by 
any  other  eftate,  would  be  void,  as  exceeding 
any  limits  hitherto  allowed  for  executory  de- 
vifcs,  or  future  or  fpringing  ufes  or  trufts,  yet* 
I  do  not  know  of  any  decifion  that  impeaches 
'  the  validity  of  a  limitation  in  remainder,  after 
preceding  eftates,  capable  of  fupportfng  it  as 
fuch,  merely  on  the  ground  of  its  following  a 
limitation  for  life  to  an  unborn  perfon.    I  am 

awarCj 


378  Cases  and  Opinions. 

aware^  that  fome  entertain  their  doubts  upon 
It;  butj  I  think,  the  cafes  which  affirm  the 
validity  of  the  particular  eftates,  eftablifh  that 
of  the  remainders  after.  This,  however,  I  fup- 
pofe,  will  be  made  a  point  in  the  arguments  on 
the  part  of  G.>  whenever  the  right  to  the  inhe«> 
ritance  comes  to  be  difcufled. 


THAT 
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THAT  the  following  d«vife  of  an 
equitable  cftate  to  B.  for  life;  and, 
after  her  deceafe,  to  the  heirs  of  her 
body,  may  probably  be  taken  out  of 
the  rule  in  Shelley^s  cafe,  i  Co.  ^2*  ^*» 
by  the  declaration,  that  fhe  is  to  have 
the  rents  and  profits  for  her  own  pro- 
per ufe,  without  the  intermeddling  of 
any  hulband. 


y^.,  by  his  will,  fays,  ^^  and  for  the  better  pro- 
"  vifion  and  maintenance  of  my  daughter,  for 

:  '*  and  dxiring  her  life,  and  for  the  heirs  of  her 
^'  body,  for  the  eftates  and  ufes  hereinafter 
*^  mentioned,  I  give  and  dcvife  unto  C  and  £)., 

.  '^  and  their  heirs,  all  my  lands  at  £.,  upon 
'^  truft,  that  they,  and  the  furvivor,  and  his 
*^  heirs,  ihall  and  do  permit  and  fufFcr  my 
**  faid  daughter  B ,  from  and  after  her  attain- 
^*  ment  of  twenty-one  years,  or  day  of  mar- 

.    ^'  riage,  which  (hall  firft  happen,  to  receive  and 

.  *'  take,  to  her  own  profit,  ufe,  and  behoof, 
"  without  the  intermeddling  of  any  hulband, 
*'  all  the  yearly  rents  thereof,  for  and  during 
*'  her  natural  life ;  and,  after  her  deceafe,  1 
"  give  and  dcvife  the  fame  unto  the  heirs  of 

"  the 
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*'  the  body  of  my  faid  daughter,  lawfuMy  to 
'*  be  begotten,  and  to  their  right  heirs,  for 
"  ever ;  but,  in  cafe  it  Ihould  happen,  that 
'*  my  faid  daughter  (hould  die  before  twenty- 
*'  one  years  of  age,  and  without  iffue,  then  I 
'  ^  give  the  faid  lands  to  jFl,  and  his  heirs, 
«  fdr  ever/' 

gf  married  when  of  age,  and  her  hufband  is 
dead,  leaving  feveral  children,  and  the  eldeft 
ion  of  age. 


This  cafe  involves  fome  difficulty*  Had  the 
limitation  been  (imply  in  truft  for  the  daughter, 
during  her  life,  and  afterwards  for  the  heirs  of 
her  body,  it  would  have  fallen  within  the  ge- 
neral rule  in  Sh^lU/s  cafe,  and  the  daughter 
would  have  taken  an  eftate  tail.  But  here  the 
truft  is  to  permit  her  to  receive  and  take  the 
profits  for  her  own  ufe,  feparate  and  apart  from 
any  hufband,  and  over  which  he  was  to  have  no 
power  5  and,  a/Ur  her  deceaje^  the  lands  are  de- 
vifed  to  the  heirs  of  her  bcdyi  fo  that  the  tefta- 
tor  clearly  meant  to  exclude  the  hufband  from 
all  benefit  of  the  eftate,  either  in  his  wife's 
lifetime,  or  afterwards  ^  which  intent  could  not 
15  be 
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be  anfwered  by  the  conftruftion  of  an  ejlate  tail^ 
for  that  woqld  have  entitled  the  huiband  to 
be  tenant  by  the  cortefy,  had  he  furvived  his 
wife. 

This  was  the  ground  of  the  dccifion  of  Lord 
Hardwkke,  in  the  cafe  of  Roberts  and  DixweU, 
I  ^tk.  607.,  which>  in  refpedt  of  limitation,  did 
not   much  difErr  from  the  prefent^  only,  that 
was  the  cafe  of  a  truft  executory^  and  a  convey- 
ance  to   be   made  under  the  direftion   of  the 
court.     However,  as  all  traits  are  fubjeft  to  the 
direction  of  the  court,  and  to  be  efTeftuated  ac- 
cording to  the  intention,    without  a  ftri£t  ad- 
herence to  certain  rules  that  prevail  in  devifes 
of  legal  cftates,  the  circumftanccs  which  were 
thought  fufficient  to  prevent  the  court  from  di* 
reding  an  eftate  tail   in   the  cafe  cited,  may 
operate  to  prevent  the  conftruftion  of  an  cftatc 
tail  in  this,  which  is   alfo  the  cafe  of  a  truft ; 
and  here  the  fuperadded  words  of  limitation  to 
the  heirs  of  the  body,  viz.  and  their  right  heirs, 
for  ever,  ftill  further  manifcft  the  intent,  thai, 
fuch  heirs  fhould  take  the  inheritance  by  ^ur chafe  % 
and  though  this  circumftance  would  not  avail  ia 
the  devife  of  the  legal  eftate,  yet  it  may  have 
its  weight  in  influencing  the  conftrudion  in  the 
cafe  of  a  devife  in  truft,  as  the  prcfcnt  appears 
to  be. 

Upoa 


382  Cases  and  Opinions. 

Upon  the  whole,  I  think  it  a  very  queftion^^ 
able  cafe  \  but,  for  the  reafons  above  noticed^ 
I  rather  incline  to  fuppofe  B.  may  be  con- 
firued  to  take  only  an  eftate  for  life,  with  re- 
mainder to  the  heirs  of  her  body,  by  purchafe-^ 
if  fo,  fhe  cannot,  without  the  concurrence  of  her 
fon,  by  recovery,  or  otherwife,  enable. herfelf  to 
fell  or  difpofe  by  will  of  the  lands  fo  devifed. 
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THAT  a  limitation  to  the  heirs  fe- 
male of  B.^  lawfully  to  be  begottetij, 
as  tenants  in  common^  after  pre- 
vious limitations  to  B.^  for  life;  re- 
mainder to  truileeSj  during  her  life, 
to  fqpport  contingent  remainders ;  re- 
mainder to  her  firft  and  other  fons 
fucceiliveljr^  in  tail  male,  gives  an 
eftate  tail  to  the  daughters  oi  B. 


Upon  my  perufal  of  the  above  cafe,  and  the 
copy  of  the  will  left  therewith,  it  appears  to 
me,  that  B.  took  an  eftate  for  her  life;  remainder 
to  truftees,  during  her  life,  to  fupport  contin- 
gent remainders;  remainder  to  her  firA  and 
other  fons  fuccelfively,  in  tail  male;  remainder 
to  the  heirs  female  of  her  body  lawfully  to  be  be- 
gotten, as  tenants  in  common ;  with  remainders 
over  in  fee*  The  effedfc  of  thefe  limitations,  an- 
tecedent to  that  to  the  heirs  female  of  B.^  is 
clear.    But.that  limiution  is  the  fubjeft  of  quef* 

tion ; 
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tion ;  which  queftion  may  be.  Whether  it  ope-» 
rates  as  words  of  limitation^  and  vefts  an  eftate 
tail  in  5.  i  or,  if  it  operates  as  words  of  pur- 
chafe>  what  is  to  be  its  objedl:  ?    whether    the 
perfon  who  Ihall  be  heir  female  of  the  body  of 
A,  at  the  time  of  her  deceafe,  or  her  iffue  fe- 
male 5    that  is,    daughters  ?    Now,  I   conceive 
this  limitation  to  the   heirs  female,   being  to 
them  as  tenants  in  common,  ctearly  prevents  its 
operating,  as  words  of  limitation,  to  veft  in  5.  % 
for,  in  that  cafe,  her  heirs  female  would  take, 
not  as  tenants  in  common,    but  as  coparce* 
ners. 

This  takes  it  out  of  the  rule  in  Shelley's  cafe, 
and  lays  us  under  the  neceffiey  of  confidering 
thefe  words  as  words  of  purchafe.  Then,  if  we 
conftrue  them  ftriftly,  as  meaning  the  perfons 
who  (hall  be  heirs  female  of  the  body  of  5., 
the  confequence  will  be,  that  a  daughter  or 
daughters  of  a  deceafed  fon,  would,  in  th-at  c^fe, 
take  prior  to,  and  in  exeluiioo  of,  B.*s  awn 
daughters,  which  would  be  contrary  to  the  in« 
fention  of  the  teftator,  manifefled  in  bis  coo* 
fining  the  limitation,  to  fyit  aad  other  fons,  to 
their  beirs  male^  for,  if  he  had  tnteoded  their 
iffue  female  fhould  take  next  to  their  iflbe  male, 
ke  would  have  limited  them  eftates  in  tdil  ge- 
neral, or  elfe  have  given  them  remniaders  in  tail 
female.    I  therefore  incline  to  the  optnion,  that 

by 
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hf  heirs  female,  the  teftator  mufl:  be  underftood 
to  mean  daughters.  And,  though  words  of  li^  ^ 
iDUation,  in  that  cafe,  are  wanting  to  limit  the 
inheritance  to  the  daughters,  I  conceive  the 
"word  remainder  would  carry  the  inheritance; 
and  the  implication  arifing  from  the  fubfequent 
limitation  of  the  remainder  in  fee,  and  the  de* 
claration  afterwards,  that  in  cafe  the  teftator's 
brother  fhould  die  without  iffue  male,  or  his 
lifter  without  iffue  male  or  female,  that  the  lands 
fhould  go  over,  will  confine  the  remainder  to 
the  daughters  to  an  eftate  tail  in  them,  with 
crofs  remainders  among  them.  And  therefore, 
upon  the  whole,  I  incline  to  the  opinion,  that 
B^  is  tenant  for  life  $  remainder  to  her  firft  and 
other  fons  fucceflively,  in  tail  male;  remainder  to 
her  daughters  in  tail;  though  I  think  the  latter 
point  is  open  to  controvcrfy  and  different  opi- 
nions. 

But  however  this  limitation  to  the  heirs  fe- 
male may  be  conftrued,  I  think  it  clear  it  muft 
be  as  words  ofpurchafe.  And  whether  it  be  to 
the  daughters,  or  to  the  heirs  female,  in  the 
&r\€t  fenfe  of  the  words,  yet  as  it  is  fupported 
by  an  eftate  limited  to  the  truftees,  during  B.'s 
life,  to  prefcrve  contingent  remainders,  Ihc  can- 
not bar  it,  any  more  than  the  limitation  to  her 
firft  and  other  fons ;  and  therefore  cannot,  by 
recovery,  or  otherwife,  make  a  tide  as  againft 
her  own  iffue. 

cc  But 
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But  another  queftion  taiy  irife  upte  the  opera^ 
ation  of  that  claufe  in  the  will,  whereby  the  ttfta* 
tor  declares  his  intention,  that  in  cafe  his  brother 
G.  B.  ihould  die  without  iffue  matci  Und  bis  fifter 
7«   ihould   die   without   ifiue   male  ar  female  ^ 
whether  thefe  latter  words  will   not  create  an 
eftate  tail  general  in  B.j  in  remainder  expectant 
oh  the  limitations  to  her  fons  and  heirs  female, 
in  order  to  let  in  the  daughter  of  a  fon,  if  the 
*  heirs  female  be  conftrued  to  mean  daughters  of 
B*  -t  or  to  let  in  B.\  daughters,  i^  cafe  the  heir^ 
female  (hould  be  conftrued  ftriftly  acctffdihg  to 
the    words>    and   B.   fkould    happen    fO    leave 
daughters,  as  well  as  a  daughter,  of  a  ddceafed 
fon  ?    for  the  words,  iflfue  milfe  of  female^  in 
common  acceptation,  include  all  iflut,  and  am 
equivalent  to  iflue  generally ;  and  therefore,  in 
the  claufe  laft  noticed,    feem   to  manifell  the 
teftator's  intent,  that  the  eftates  fhould  not  go 
over  whilft  B.  left  any  ifTue  at  all ;  and  there- 
fore may,  perhaps,  be  confidered  as  raifing  by 
implication  a  remainder  in  tail  to  her,  to  fupply 
the  defed  of  the  preceding  limitations  to  anfwer 
£uch  intent;  as  in  the  cafe  of  Suticn  and  Piry- 
.  many  and  the  Attorney- General,  i  P.  IVms.  75 j. 
If  fo,  B^  might,  by  a  recovery,  bar  fuch  eftatc 
tail,  and  the  remainder  or  reverfion  thereon  ex- 
pedtant  or  depending,  though  (he  could  not  bar 
her  fons,  and  their  iflue,  or  the  perfons  taking 
under  the  defcription  of  her  heirs  female,  under 
the  antecedent  limitation  ^  thefe  being  all  prior 
'^  to 
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to  fuch  implied  remainder.  But  this  queftion, 
liowcvcr^  feems  not  fo  material  to  the  prclcnt 
inquiry,  as  the  faid  limitations  to  her  fons^  and 
to  her  heirs  female,  put  it  out  of  her  power  to 
acquire  an  abfeluce  dominion  over  the  eftate^ 
fo  as  to  enable  her  to  make  an  abfoluce  title 
thereof  to  a  purchafcr  or  mortgagee* 


Miessafes 
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THAT  the  words,  heirs  of  the  hody  fff 
the  wife  by  the  hujband^  in  marriage 
fettlemcnts  of  pcrfonal  eftatCy  after  a 
previous  limitation  to  her  for  life,  are 
words  of  purchafe. 

X,  a  mortgagee,  by  the  direftion  of  B.  C  the 
proprietor,  in  confidcration   of  the   mort- 
gage money  received  of  the  father  of  IX, 
and  of  an  intended  marriage  between  B.  C 
and  D.,  and  for   making   fome  provifion 
for  the  faid  2>.,  and  the  iffue  Ihc  might 
have  by  the  faid  B.  C,  in  cafe  fuch  mar- 
riage  took   cffeft,    alfigns  leafehold  lands 
to  truftees,  their  executors,  adminiftrators, 
and  affigns,  for  the  refidue  of  the  terms, 
in  truft,  after  the  marriage,  to  permit  B.  C. 
to   receive    the   rents    and   profits    for  his 
life;    then   to   permit   D.    to   receive    the 
fame   for  her  life  j    then  for  the  heirs  of 
the  body  of  the  faid  D.,  by  the  faid  B.  C 
to  be  begotten,  for  the  remainder  of  the 
faid  terms  -,  and,  in  default  of  fuch   iffue, 
remainder  to  the  executors  and  adminiftra- 
tors of  the  faid  B.  C. 

'      ^  This 
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This  is  a  c^fe  of  cjoubtful  conftrudlion,  qii 
account  of  the  difFercpc  dccifions  that  appear 
to  have  been  on  thefe  fort  of  litnications  in 
marriage  fettlemcntsj  for,  in  fome  cafes,  they 
have  been  held  to  be  words  of  f  ur chafe ^  and  to 
vcft  in  the  iflue  accordingly,  contrary  to  the 
general  rule,  that  a  limitation  of  perfonal  pro- 
perty to  one  for  life,  remaipder  to  the  heirs  of 
bi;f  bqdy,  ycfts  the  whole  in  him  ^  whilft  in 
Others  they  h^ve  beep  confidered  as  within 
the  general  rule^  and  to  operate  as  words  of 
limitation^  for  th^  benefit  of  the  ar^ceftor. 

Thus,  in  the  cafes  of  Peacock  and  Spoon^r^ 
2  Vem.  43,  195.  a  Freem,  114.,  and  Dafforne 
V.  Goodman^  2  Fern.  362.  2  Freem,  231.,  where 
terms  were  limited  in  truft  for  the  hufband  and 
wife  for  their  lives ;  and,  after  their  deaths,  for 
the  heirs  of  the  body  of  the  wife  by  the  hufband, 
the  latter  limitation  was  held  to  veft  in  the  iflue 
by  purchafe.  But,  in  a  fubfcquent  cafe  of 
Wehb  y.lfebk%  i  P.  Wms,  132,  where  a  term 
was  affigned  in  truft  for  the  hufband  for  life, 
then  for  the  wife  for  life,  and  afterwards  for  thp 
c  c  3  heirs 
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heirs  of  the  bodies  of  the  hufband  and  wife,  it 
was  determined,  that  the  whole  term  Tcflcd  iti 
the  hun)and. 

Under  the  firft  of  thefe  authorities,  I  appre- 
hend, B.  C.  would  now  be  entitled  only  to  an 
intercft  for  his  life  in  the  lands  in  queftion  s  and 
the  lands,  fubjef):  to  his  life  intereft,  would  be 
now  abfolutely  vefted  in  the  daughter  for  the 
refidue  of  the  terms  therein.  But  if  this  cafe 
were  to  be  rujcd  by  that  of  IF^b^  and  Weh^^ 
then,  as  the  whole  terms  would  have  vefted 
an  the  mother,  in  remainder  expeftant  on  her 
huiband's  deceafei  under  the  limitation  to  her 
for  life,  and  afterwards,  to  the  heirs  of  her 
body  by  her  hufband  j  and  as  fuch  her  chattel 
ihtereft  muft  have  furvived  to  her  hufband  on 
her  dcceafe,  I  apprehend  he  would  now  have 
the  whole  beneBcial  interefl:  in  him  during  the 
terms,  in  excluBon  of  his  daughter,  and  might 
difpofe  thereof  as  he  thought  proper*  There- 
fore, the  queftion  is.  Whether  this  cafe  is  to 
be  ruled  by  the  authority  of  Peacock  and  Spooner^ 
or  that  of  Webb  v.  fVebb?  The  laft  of  thefe 
cafes  feems  to  have  been  the  ruling  authority 
in  cafes  of  the  like  genera]  nature;  and  that 
of  Peacock  v.  Spooner,  I  underftand  to  be  con- 
fined to  cafes  exadtly  the  Jante  in  /pecie  with 
itfelf.  But  the  prcfcnt  cafe  appears  to  be  of 
tb^t  defcriptions  for  here  the  limitation  is  t« 

the 
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ihc  hiirs  of  the  body  of  ihc  ^i/(f  by  th^  hg^and, 
M  in  PJracack  ^od  Spoaner,  and  nac  t9  tbf 
heirs  of  th£  bodies  of  the  bujbund  an4  ^ife^  9^ 
»  ^W  V.  Wfibb ;  which  circyipftjaacc,  pf  th^ 
limitation  being  to  the  heir  of  the  body  of  fbf 
V)if€,  has  been  confidered  as  a  point  pf  dif* 
tindkion  between  the  two  cafes  j  vide  i  P.  fVms. 
I35,  2  j^«.  660.  And  the  fettlement,  in  this 
cafe,  appears  to  have  been,  in  part  at  leaft> 
(that  is,  fo  far  as  the  value  of  the  lands  ex- 
ceeded the  portion  of  200L),  4x  frovifione  viri^ 
4S  that  oifcacock  and  Spooner. 

BefideSt  here  is«  in  this  fettlennent,  an  exprefs 
argument  of  intention  to  direct  the  conftrudioni 
as  the  condderation  of  the  fettlement  is  ftated 
to  be,  for  making  fome  provifion  for  the  wife, 
and  the  ijfue  whkh  Jhe  might  have  by  the  bujbandi 
which  intent  would  be  fruftrated  entirely  by 
conlidering  the  words,  hfirs  of  the  hodyy  in  this 
cafe,  as  words  of  Imitation.  And  wherever,  in 
the  trufts  of  a  term,  or  other  perfonal  eftate, 
there  is  any  clear  e^preffion  of  intention,  that 
the  words,  heirs  of  the  body^  after  a  limitation 
to  the  anceftor  for  life,  fhall  be  words  of  pur- 
chafe,  it  feems,  the  anceftor  takes  only  for  life, 
and  his  heirs  by  purchafe  (vide  Hodgefon  v,  Bujfey^ 
2  Atk.  89.,  among  other  authorities).  1  there-^ 
fore  incline  to  the  opinion,  that,  in  this  cafe, 
the  words,  heirs  of  the  hody^  mult  be  confidered 
cc  4  as 
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as  words  oipurgbafs ;  and>  confequentlyj  that  B. 
is  now  entitled  only  for  his  life$  and  that>  fub-» 
je6t  to  fuch  his  life  interefl:,  the  equitable  eftate 
in  the  lands  is  now  vefted  in  his  daughter  for 
the  refidue  of  the  terms  therein^  as  heir  of  thq 
body  of  her  ipother  by  him. 


THAT 
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THAT  where  a  limitation  of  a  term  to 
one  for  life^  and  afterwards  to  the 
heirs  of  his  body^  be  accompanied  07 
jcircumftances  or  es^prelfions  indicating 
an  intention,  that  the  whole  tcrqi 
ihould  not  yeft  in  the  devifee,  the 
conftru£lion  will  be  governed  by  fuch 
c:ircumflancc«  or  expreflions. 

^.  JB.,  pofleflfed  of  an  eftate  for  the  refidue  of  a 
long  term  of  years,  fays,  in  his  will,  "  I 
f<  give  unto  my  coufin  C.  my  leafehbld 
<*  eftate,  during  his  life;  and,  after  his 
«  deceafe,  I  give  the  fame  to  the  heirs  of 
*^  his  body,  for  the  refidue  of  the  term 
^^  that  (hall  be  then  to  come;  and,  for 
*^  want  of  fuch  iffue,  I  give  the  fame,  after 
f*  the  deceafe  of  the  faid  C,  unto  D.  £., 
**  and  her  heirs,  for  the  refidue  of  the 
f'  term." 

C.  entered  on  the  eftate,  had  four  fons,  and 
died*  Hiseldeft  fon  died  in  the  lifetime 
of  C,  leaving  a  fon  him  furviving,  who, 
afcer  the  death  of  C.,-  took  pofiTeifion  of  the 
lands,  aqd  afilgned  them  to  K  and  his 
wife. 

Though, 
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Though,  in  general,  a  linnitation  of  a  ierm 
to  one  for  life,  and  afterwards  to  the  hein  of  his 
hdy^  vcfts  the  whole  in  the  firft  deyifce,  when 
tliat  limitation  is  not  attended  with  other  ex- 
preflions  or  circun^ftances  to  prevent  fuch  a  con- 
flrudion ;  yet  courts  have  generally  attended  to 
any  expreflions  that  might  warrant  the  conftru- 
ing  tike  limitation  as  diftinS^  a^  make  the  latter 
ppcraos  as  words  of  purchafe ;  fee  the  cafes  of 
ii64g/ifon  V.  Bujfty^  .2  Mk.  ^9.^  and  Read  v.  &nelU 
9,  ^ik.  649*1  ^nd  other  Qafes.  .  Now,  jn  »the  pre- 
iknx  c^fe,  the  l^imitation,  al^er  the  dec^e^of  C, 
CO  the  hcir$.of  his  body,  fof  the  i^BSipuE  of  the 
4crm  that  (hall  be  then  tx)  oome,  ^nd  tjhe  limit- 
•utitm  ^vcr^  in  default  of  fuch  iffue;,  to  D.  £., 
;i^er  iis  deuafe^  appear  lo  me  fufficient  for  that 
fmrpofei  the  former  giving  a  feparate  intercft 
from  that  before  given  to  the  faiiher,  ^ix.  the 
Ttftdue  of  the  term  after  his  deceafe  \  and,  confc- 
q^»ently,  ^excluding  th«e  cbnfl:ru£tion  of  that  r.c- 
fidoc  wf^ng  in  «hc  fatber'4  and  the  latucr  im-' 
porting,  that  the  intcr«ft  limited  to  the  h^r$  of 
Us  ivdy,  fhoiild  not  veft  tiU  his  deceafe,  and 
Ihouldthen  ve^ft  in  ftich^cir;  or,  in  default  of 
fuch,  then  in  D«  E. ;  fee  the  opinion  of  Lord 
13  Macclesfield^ 
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M^^clesfiildy  and  the  Lords  Commiflloners^  on 
the  cfFcd  of  fimilar  words,  in  the  cafe  of  Paine 
and  Sir  at  ton,  cited  by  Lord  Hardwichi  2  Atk, 
647.  I  am,  therefore,  of  opinion,  that  the  U*- 
ftiitation  to  the  heirs  of  the  body  of  C.  did  not 
vcft  till  his  deceafe,  and  then  vefted  in  the  per- 
fon  who  was  heir  of  his  body,  as  the  perfon  dc*^ 
fcribcd  j  for,  though  the  words,  heirs  cf  the  body^ 
in  thefe  cafes,  may,  under  particular  circum^ 
ftances  manifefting  fuch  an  intention,  be  cotK 
^vvitA  z%  de/criptio  per/ona^  applicable  to  a-n  heir 
apparent^  or  to  children,  though  not  anfwering 
the  complete  defcription  of  bein  yet  I  have  not 
met  with  any  inftance  of  that  fort,  where  there 
has  been  no  expreflion  or  circumftance  in  the 
will  importing  fuch  an  intention.  Here  are  none 
that  I  difcover.  On  the  contrary,  the  limitation 
over  after  bis  deceafe^  in  default  of  fuch  iflue, 
(that  is,  heirs  of  his  body^  to  which  he  refers,) 
/hews  that  he  meant,  by  heirs  of  his  body^  a  perfon 
or  perfons  anfwering  that  defcription  at  the  de- 
ceafe of  (7.,  which  entirely  excludes  the  con- 
flxudion  that  Lord  Hardwicke  fcemed  to  coun- 
tenance, in  the  cafe  of  fbubridge  and  Kilburne, 
2  Vez.  22^6^^  that  where,  in  thefe  cafes,  the 
words,  heirs  of  the  body^  are  taken  as  words  of 
furchafey  it  is  not  ncceflary  that  the  iflue  fliould 
furvive  the  firft  taker,  fo  as  in  ftriAnefs  to  be 
heir  J  for  here  it  was  neceffary,  becaufe  the  re- 
fidue  of  the  term  was,  after  his  deceafe^  to  yeft  in 
J).  £r,  for  want  of  fuch  hciri  and,  confequcntly, 

only 
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only  to  veft  in  an  heir  furviving  him  ;  that  is^  ^jj 
hiit  of  his  body  \ujlri£lne/s.    I  am,  therefore,  of 
opijiion,  that  the  refidue  of  the  term,  on  the  de- 
ccafe  of  C,  became  veiled  in  his  grandfon  G., 
<is  heir  of  his  body  j  and,  confequently,  that, 
under  him,  H.  and  his  wife  are  now  entitled,  ac- 
cording to  the  dedu£lion  of  the  title  dated  in  the 
above  cafe,  and  may*  by  a  common  afllgnment 
of  the  Jands  for  the  now  refidue  of  the  faid  term, 
make  a  title  thereto  accordingly^  fubjec):  to  the 
objedion  arifing  from  the  want  of  the  original 
leafe  and  title  deeds,  which,  unlefs  there  is  fufii* 
cient  evidence  without  them  of  the  title,  as  againft 
the  reprefcntatives  of  the  original  Icffor,  I  thinly 
cffential  to  a  good  and  clear  marketable  ticle» 


UI'ON 
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tJP  ON  a  fimilar  fubjed:  to  that  on  which 
the  preceding  opinion  was  given. 


ly  a  term  be  limited  in  truft  for  one  for  lifCy  and 
nfterwards  for  the  heirs  of  his  body,  the  latter 
words  arc  generally  confidered  as  words  of  limit* 
atiorty  and  the  whole  veils  in  the  firft  devifee* 
though  the  decifion  was  otherwife  in  Peacoik  and 
Spooner^  2  Fern.  43.  and  195.,  znd  Daffbrne  v.  Good- 
fnan^  ibid.  362.  However,  the  fubfequcnt  cafe  of 
Webb  V.  Webb^  ibid.  668.,  was  decided  according 
to  the  general  rule,  and  feems  to  have  been  the 
ruling  authority  fitice  in  tafes  of  the  like  nature; 
that  of  Peacock  and  Spooner  being  only  followed 
in  cafes  cxaftly  thtjame  injpecie  with  itfelf.  But 
though  the  general  rule  is  as  I  have  mentioned^ 
yet  it  is  fubjcd  to  be  controlled  by  any  circum- 
fiances  or  exprelTions  in  the  limitation  of  the 
trufts,  clearly  manifefting  the  intention  that  the 
words,  heirs  of  the  body^  Ihould  operate  as  words 
of  purchafej  vidt  Hodgefen  v.  Buffey^  2  Atk.  89., 
and  Read  v.  Sn^ll^  ibid.  642.,  both  which  proceed- 
ed 
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cd  on  cxprcflions  which  were  held  to  evideoipe 
the  intention.  Now,  in  the  prcfcnt  cafe,  J  ob- 
ferve  two  ctrcumftances  that  I  think  are  much 
flronger  evidence  of  fuch  an  iniention,  than  anf 
that  occurred  in  either  of  the  cafes  I  have  cited. 
The  firft  is  the  trufi^  after  the  deceafe  of  the  fa- 
ther and  mother,  for  raifing  portions  for  jfounger 
ibildren  out  of  the  lands,  which,  I  conceive,  im- 
plies the  intention  that  the  ildeftjon  (hould  havi 
the  landsy  and  not  the  father  i  for  we  cannot  fup- 
-pofc  that  the  parents  would  have  provided  fudi 
portions  (or younger  childreny  in  exclufion  of  the 
eldeft  fon,  without  intending  the  lands  tbemf elves 
as  an  cK{Vtz\\y  Jecure  frovifion  for  fuch  eldeft  joni 
and  that  end  could  not  be  anfwered  by  conftru- 
ing  the  words,  heirs  of  the  hody^  as  words  of  li- 
mitation,-to  veft  the  whole  in  the  father.  Se- 
condly, the  exprefs  limitation  of  the  term,  to  the 
executors y  adminiftrators,  and  affigns  of  the  fatber% 
for  want  of  fuch  iffue\  that  is^  heirs  of  the  boif  of 
the  father  by  his  wife^  to  whom  the  refidue  of  the 
term  had  been  before  limitedj  after  both  their  dc- 
ceafes.  This  clearly  implies,  that  the  repn* 
Jentatives  of  the  father  wece  n^  to  be  entitled^  if 
there  were  any  fuch  ijfue :  The  term  was  given  to 
the  heirs  of  the  body,  if  any^  if  none,  then  to  the 
reprefentatives  of  the  father :  Such  reprcfcntativcs, 
therefore,  were  intended  to  take  only  in  the  latter 
event,  and  not  under  the  alternative  contrary 
limitation  to  the  heirs  of  the  body.  From  thcfe 
circumftances  of  apparent  iAtCAUon,  I  cannot 

help 


help  inclining  to  the  opinion,  that  the  limita- 
tion to  the  beirs  of  the  body  did  not  operate  as 
words  of  limitation,  for  the  benefit  of  the  father, 
but  vetted  in  the  eldefi  /on,  by  purchafe ;  .  and 
that  he  became  entitled  to  the  whole  refidue  of 
the  term,  after  the  deceafe  of  his  parents,  fubjefl 
to  the  mortgage,  and  to  his  brother's  and  fitter's 
portions  j  and,  confequently,  had  a  right  to  dif<- 
pofe  thereof  by  his  will ;  and  that  his  brother  is 
now  entitled  thereto  accordingly  under  his  wilh 
That  the  dcfcription  of  heirs  of  the  body  was  not 
meant  to  include  the  younger  children,  I  think  appears 
from  the  portions  provided  for  them  in  exclujion  of 
the  eldett  fon  upon  the  fame  lands. 


ANO- 
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ANOTHER  irt  fupport  of  the  fame 
dodrinc^  even  where  chattels  are  li* 
mited  to  one  for  life>  and  afterwards 
to  his  heirs  (generally):  Alfo,  that 
circumftances  or  expreffions  of  reftric- 
tlve  intention  will  rule  the  conftruc- 
tion  equally  where  defcendible  freeholds^ 
or  eftates  pur  autre  vie^  arc  the  fubjcfts 
of  fuch  limitations. 


I  RATHER  apprehend,  that  the  doubt  whicb 
is  dated  in  this  cafe,  cannot  be  fatisfaflortly 
refolved  by  any  private  opinion,  tinlcfs  founded 
upon  a  cafe  decided  in  pointy  of  which  I  am  not 
apprifed.  Generally,  in  cafe  of  a  devifc  of  a 
term  to  one  for  life,  and  afterwards  to  the  heirs 
cf  his  bodyy  the  latter  words  are  held  to  operate 
as  words  of  limitation-,  and  to  give  the  ceftuique 
truft  the  whole  intcreft  in  fuch  term.  From 
whence  I  infer,  that  if  the  latter  limitation  be  to 
the  heirs  of  fuch  devifee,  or  ceftuique  truft,  the 
fame  conftrudion  will  prevail  i    for  the  words 

of 
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t(  limitation  in  the  lattei^  are  more  ektenjive,  and 
kfs  reftrained^  in  refpefi;  to  the  reprefentation 
directed  thereby>  than  in  the  former  limitation  $ 
and^  confequently^  import  lefs  of  defignatio  fer-- 
Jana  to  take  by.purchafe^  But  chough  I  take 
this  to  be  the  conftrudtion^  in  cafes  of  fuch  li« 
mitations  of  term^  generally^  without  any  other 
ei^effion  or  iircumftance  in  the  will  exprefling  the 
intent^  that  the  devifee  ihall  have  no  greater 
eftate  than  for  life }  yet,  I  conceive^  that  where 
it  appears  from  limitations  or  exprefnons*>  in- 
dependent of  the  limitation  to  the  devifee  for  life, 
and  to  bis  beirsy  &c.  that  he  fhall  have  only  an 
eftate  for  life,  the  conftru6lion  will  be  ruled  by 
fuch  expreffions  of  intention.  Now,  in  the  pre- 
sent cafe,  the  limitation  over  after  the  deceafe  of 
^.,  to  fuch  perfon  as  he  fhould  by  his  will  limit, 
dircft,  or  give  the  fame,  I  think,  may  feem  to 
influence  the  conftru£tion  of  his  taking  only  an 
eftate  for  life,  and  that  his  beirs  fhould  take  by 
furchafei  for  this  limitation  implies,  that  his 
power  of  difpofing  of  the  lands,  even  by  will, 
was  to  depend  on  this  very  trufi  i  and,  confe- 
quently,  that  he  was  not  to  take  any  more  than 


*  It  is  to  be  obfcrved,  that  the  rule  in  Shilley*s  cafe  does 
not  apply  cither  to  terms  for  years^  or  eflotes  pur  autre  vli^ 
nor,  conclulively,  even  to  truJIs  of  lands  of  inhiritance^ 
igainft  expreiBons  of  intent,  that  the  heii',  i^c,  (hall  tah 
hypurcbafoi  much  Icfs  to  truftsoi  terms^  or  of  ejlates  pur 
gutrg  vii. 

Di^  an 
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an  eilate  for  life ;  for^  if  he  did^  fae  mi|^  dil^ 
pofe  thereof  by  «ill>  wixbMt  rcSon  to  tte  power 
giiren  faflm  by  tfau  tnift  :  and  that«  his  power- 6§ 
dfipcfitixm  wm  to  be  an^wsi  t^  hu  vUli.  wbtirfe 
ipoold  not  be  the  cafe  i(  Jie  were  to  cake  ^e. 
whole  incereft  under  rhe  limitMon  ta  bis^  ieirsr 
What  I  have  faid  appUe^  partly  to  ohe  ettuw 
held  for  terms  ^f  years,  determtnabte  oif  livfto^ 
being  chattel  rnterefts,  and  irot  the  fohgedh  of 
otcwpancy.    As  to  the  leafcs  /?r  lives  aSfolnhfyy 
a  limitation  of  fuch  interefts.to  one  ^n&  his  Adit's, 
or  ro  one  and  the  heirs  of  bis  Body,  puts  the  whole 
in  the  power  of  the  anceftOfi  ehotjgh  ftri^ly* 
fpeaking,  the  words  heirs,  &c,  are  not  words  cff 
limitation  enlarging  the  cftate  of  the  anceftor, 
but  words  defcriptive  of  a  Jpecial  occupOnt'i  and 
therefore,   in   a  limitation   of   fuch  cftate   f6R 
LIFE,  and  afterwards  to  Bis  heirs,  or  the  heirs  of 
bis  body,  as  the  latter  are  only  defcriptive  of  ^ 
Jfecidl   occupant,    I    apprehend,   thfc  fame   eoii- 
ftruftion  would  hold,  and  the  cftate  be  equally 
ftibjeft   to  the   difpofition  of   the   anccftor    to 
whom  the  eftate  is  limited  for  life.     But!  think, 
that  in  a  devife  of  fuch  an  cftate  to  a  mati  for 
life,  with  a  renrvaindcr  to  bis  hm^SyiiOn  if  there 
are  other  words  expreffive  of  the  reftriSiion  on  the 
power  of  the  ancejior  to  diffofe  of  the  ejiate  from 
the  heir,  the  intereft  of  the  devifcc  for  life  may 
be conftrued  as  lirnited  to  his  own  life-,  and  that 
the  heir  (hall  take  the  eftate  afterwards,  as  if  ill 
were  a  remainder  by  purchafe,  not  fubjeft  .to  ti» 

15  difpofitioQ 


difpontion  of  the  dcvifce  for  life.  Now  the 
claufe  I  have  noticed^  empowering  A.  to  dif- 
pofe  of  this  eftate  by  will^  feems  to  imply  a 
negative  on  his  power  of  difpofing  of  it  <?//J^tfr- 
«73?/&  from  his  h^iirs  5  and  this  being  the  cafe^ 
not  of  a  devife  of  the  hgai  (jfiafe,  b«  of  a  trufi 
within  the  difcretion  of  a  Court  of  Chancery  to 
execute,  according  to  the  ^ar^^ri^^/i^/if^/^  makes 
h  a  fubjeft  of  ftill  greater  caution* 

Upon  the  whole>  therefore,  I  ttnnot  venture 
to  fay,  that  I  think  A.  can  nftake  a  fatisfa^ory 
title  to  tither  defcripion  of  the  eftates  in  qucftloni 
arid  indeed  I  do  not  think  it  would  be  proper  for 
cither  the  kgal  lejfee^  or  the  4ruftees  in  the  will, 
to  concur  with  him  in  any  Conveyance  for  that 
purpofe,  whilft  there  remains  a  doubt  as  to  ^/s 
power  of  difptifitio»,  I  think  a  fiwr  fnr  cMiefit 
Would  deitroy  hii  fmxfir  0/  appeinfmenf  >  and'  fo 
Ihsat  he  mighc  add  a  reka/e  tfjuch  p^imr^  But  I 
(io  not  know  by  whs^  means  he  can  macke  «  litlc 
^Shtdlly  jHtere  a^ioft  the  dainos  of  Ms  htH^^ 
tittwmg  the  caft  in  the  Hght  \  have  nofM^ipAt^ 


>  »iy*< 
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UPON  the  mode  of  granting  the  next 
prefentation  to  an  advowfon^  and  that 
it  is  doubtful  whether  it  be  fimony  or 
not»  for  a  father  to  purchafe  a  next 
avoidancCj  with  an  intent  declared  to 
prefent  a  fon>  and  afterwards  fuch  pre- 
fentation is  made  accordingly. 


*  ,.1  kavb  peru fed  the  above  abftraft,  and,  fuftu 
je6^  to  the  queries  I  have  made  in  the  margin, 
which  are  ofra  fort,  that,  I  prefume,  are  an^ 
fwered  by  naere   infpe£tion  of  the  deeds^  and 
.fuppofiiig  tbofe  deeds  correfpoad  with  the  ab- 
ftfli^,  and.  that  the  prefen;ation  ha&gone  accord- 
ing" to  the  title  deduced  by  the  abftradt,  J.h 
title  to  the  advowfon,  which  is  the  fubjeA  of 
inquiry,  appears  to  be  well  deduced;   and,  I 
conceive,  that  he  is  competent  to  make  a  title  to 
the  next  prefentation  contra6ted  for  ^  and  fuch 
a  title,  I  conceive,  may  be  made  by  a  grant 
thereof  by  deed,  framed  in  the  ufual  form,  for 
thofe  purpofes,  accompanied  with  proper  cove- 
,      tj  nancs 
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fiftnts  M  to  title;  quiet  enjoyment,  ^c.  accom**^ 
panied  with  a  bond^  in  fuiHcient  penalty  (fup- 
pofe  double  ibe  purchafe  nioney)^  for  perform* 
ance  of  thofe  covenants  i  and  I  think  it  would  be 
advifable  to  have  the  title  deeds  depofited  in 
fome  truftee's  hand6,  until  tht  next  avoidance 
has  been  filled  up  on  the  presentation  of  the. 
grantee*  It  feems  regulart  that  notice  of  the 
grant  of  a  next  prefentation  fboul^  be  givenr  to 
the  bifhop  of  the  dioc^fe,;  but  the  prujdende  of 
fo  doing  depends  much  oa  circunnftances  of 
copBdence  in  the  grantor^  and  the4>bjed  of.thi^ 
granjee's  int^wion  af  the  iitf^^        : 

But  as  to  the  fecond  point,  fome  doqbts 
i^rife  to  me,  whether  the  prefentation  intended 
may  not  be  affe&ed  by  the  laws  againft  (imony,? 
at  leaft,  I  am  not  fufiiciently  clear  upon  this 
poiot,  tQ  venture  a  pofitive  copcluCon  to^  the 
contrary.  My  doubts  are  occafioned  by .  the' 
Apparent  indef  ifion  in  our  boQ]ii;s,  in  regard  to 
the  limits  of  fimony,  under  drcumftahces  fome- 
Mrhat  fimilar  to  thofe  that  are  j(tajted  to  exift  in 
the  prefent  cafe,  and  the  confequent  difficulty  in 
^fcertaining  on  which  fjde  of  tb^fe  limits.  fuch,a 
irafe  q[i4y  fallt  •     . 

That  the  prefentation  to  an  avoidance  puri* 
chafed  without  any  declared!  intention  as  to  the 
perfon  fo  prefentcd  is.  not  fimony,  leems^.  very 
c\tv.    IPut  it  appears  tp  be  holden^  that  if*a 

o  D  3  perfon 
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perftm  puFchafes  a  next  avoidance,  with  an  in^ 
ttHfian  (declared^  I  prefumcj)  c^^prefenta  certain 
ftf^^  a  fubrec|iicnt  prefenution  accordiflgly  is 

firhony. 

-'This  ivems  to  have  been  admittici  in  the  cafe 
6f' Smifk  V.  Sbfrborrifi  M9vr,  916*,  where  the 
prefentee  ftands  in  the  retation  of  a  ftrar>ger, 
ind  not  of  a /m  J§  4he  punt^m  But  a  dif. 
fihftion  has  betn  taken  betweci)  fbch  a  caA?,  and 
i^hcte  the  f^Jber'  (df  the  intended  clerk)  is  the 
|JUrc)ialeV,  for  it  is  there  faid,  the  Court  agreed, 
that  if  a  ftranger  boys  the  next  avoidance^  and 
prefents  one  that  is  not  privy  till  after,  and  after 
y  made  privy,  and  is  frejented^  it  is  fimonyi 
not  fo  where  the  faih^  huysy  becaufe  he  is  bound 
in  nature  to  provide  for  his  Ibfi* 


But  in  a  fobfecjuent  cafe  of  KiithH  v,  Cdlveft^ 

lLvi»tf,  102;,  Baron  Sni^  laid  it  down,  that  if  i?. 
Jstirchafes  the  ifixt  avoidance,  with  intent  to 
Jxrcfcnt  B.J  and  the  church  becomes  void,  and  jt^ 
J)tcfents'5„  *tins  is  fimony,  by  averment  i  and 
by  good  pleading  the  frefentafion  of  2.  Ihall  be 
avoided .  And  in  Wihcomie  Vv  Puteftm^  Ney^  -15 ., 
Hobartj  C.  J,  held,  that  if  in  the  gra«t  of  a 
next  avoidance  it  appears^  that  it  was  his 
intent  to  prcfcnt  bis  /on  cr  his  kin/man,  and  \t 
was  done  accordingly,  this  was  fimony.  And 
again,  in  GodhoU^  390->  it  is  cited  to  have  been 
udgcd,  that  if  a  man  purchafes  the  nc3rt; 

gvoidance 
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aVdidancc  of  a  church,  with  an  xnteHt  to  fr^erit 
^sjbrty  and  afterwards  h^  prefms  iim,  this  is 
fimony  within  the  ftatutc.  And  DrVff^af/bff, 
in  cap..  5.  of  his  Complete  Incurnbcnr,  oppofcs 
thr^faiftriiftion  between'  a  purchafe  by  z  father 
for  hisjhn,  and  a  purchafe  by  a  flrahger  ^  an4 
fays,  chat  the  reafon  fuppofed  of  a  fadicr's  being 
t)ound  to  provide  for  bis  foin,  is  not  good  for 
the'purpofe;  for  a  man  is  bound  by  nature  to 
prpyi^'e./^^  an(i^ft>  rpi^hcpuxcjiafe  for 

hirnfclf  ion  the  fanae  priniriple.  Aod^  it  is.  weU 
^iked,  ,ijf  the  purpbafe.Qf  a  liviog,  when  fulJ^ 
.^/V^  intent  to  prefent  aoy  certain  pprfon,  is,  j» 
'has  been  held,  within  the  ftatute,  ho.w  can  ic  be 
lawful,  as  the  word.s  are  general^,  Vox  a  faiber  to 
do  ir.  Vide  Bac.J^M-  v,  iv.  p.  469.  And 
X>r.  Watjon  fays,  chat  to  avoid  all  qufjiion  at  Um^ 
it  is  beft,  that  a  purchafer  of  a  iiext  turn  (whe- 
ther he  defigns  it  for  fon,  kinfman,  or  ftyangcr) 
make  the  contraft  when  the  incumbent  of  the 
church  is  not  in  danger  of  death ;  that  he  does 
not  declare  his  intention  to  the  perfon  whom  he 
intends  to  prefent ;  that  the  intended  clerk  be 
not  prefent  at  the  contradk  ;  however,  that  he  be 
not  named  in  the  deed  fey  -which  tlie  prefentation 
or  nomination  is  granted.  Indeed,  if  the  mere 
avoiding  any  fignification  of  the  intended  pre- 
fentee,  in  the  deed  of  grant  icfelf,  or  his  not  be- 
ing prefent  at  the  contraA,  favcs  the  prefenta- 
tion from  fimony,  then  is  the  difficulty  at  an 
end^  jDUt  this  feems  hardly  reconcilable  with 
i>  D  4  what 
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what  was  laid  down  by  Baron  Snig^  in  the  (rofe 
pf  Kitcbin  V.  C^lycrf  above  ci^ccj,  pf  Cmony  bjr 
averment,  > 

Upon  the  whole,  therefore,  under  this  ^adp 
pf  obfcurity,  in  refpedl  to  tfie  precjfe  line  of 
fimony  in  prefentation^  in  cafes  apparently  ryn- 
ning  fo  near  its  confines  as  the  prefcnt  fecrns  tp 
do,  on  account  of  the  declared  intent  of  the  pur- 
chafer  to  provide  for  a  foh,  who  if,  as  i%  were, 
awaiting  tht  falling  of  the  ffovijion^  and  doubt- 
lefs  frivy  to  the  contrast  and  intention  of  his  fa- 
ther in  it,  I  cannot  venture  to  fay  the  purchafcr 
will  fteer  clear  of  the  laws  againft  (imony  in 
making  a  prefentation  under  fuch  cifcumftanceSf 
But  this  merely  relates  to  the  propriety  of  the 
prefentation  in  view,  without  any  regard  to  thp 
fufficiency  of  the  title  or  validity  of  the  coqtrafl| 
if  made  clear  of  any  fimopiacal  collupon  op  tjie 
part  of  the  vender* 


THAT 
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THAT  9  pyrchafe  of  the  perpetuity  dt 
an  advowfon  by  a  clerk,  and  confe* 
quenc  prefentation  of  himfelf^  by  his 
truftee,  upon  a  vacancy  happening,  is 
not  aiFedted  by  the  \2i\i  Ann^  ftat.  2« 


I  CANNOT  fay  I  fep  any  thing  to  impeach  the 
legality  of  the  purchafe  by  A.  B.  of  the  perpe- 
tuity of  the  advowfon,  or  his  being  prefented  on 
the  next  avoidance,  by  a  truftee  of  his^  own,  to 
9vhom  he  fhall  have  conveyed  the  advowfon, 
previous  to  fuch  avoidance.  The  12th  Ann^ 
ftat^  ^.  p.  12.,  prohibits  a  clergyman's  pur- 
(Chafing  the  next  avoidance^  or  prefentation  to 
any  benefice  for  himfelf ;  but  I  do  not  appre- 
hend that  ftatute  at  all  affe£l:s  the  cafe  of  a  pur* 
chafe  of  the  perpetuity  of  the  advowfon^  or 
affedts  the  right  of  prefentation  in  that  cafe ; 
and,  confequently,  it  appears  to  me^  that  if 
4- B.y  by  deed^  grants  the  advowfon  to  and  to 

the 


the  ufc  of  fome  pcrfon  and  his  heirs,  who,  by 
another  deed  of  even  date,  declares  the  convey, 
ancc  to  be  in  truft  for  the  faid  ji.  B.  and  his 
heirs,  the  faid  A.  B.  may  afterwards,  upon  the 
luippctiing  qf  an  avoidantCj  ht  legally  prefented 
^  jiis  (aid  tf-vftcSt  •  ' 


■  X 


THAT 
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THAT  the  omifllon  of  ftamps  ^ots  oot 
^Se£t  the  legal  operation  of  a  <ieed| 
further  thao  rendering  ic  undvailal>lc 
as  evidence   in   any  court  1    and  thivc 

.  fuch  defe^  may  be  (applied  OA  {Kry'* 
,  mept  pf  the  daty  apd  penalty. 


•  n 


)  HAVE  rperufed  the  above  abftra€k  -,  and  if  the 
litlfe;  was  fo  circunrvftanced^  at  the  time  of  the 
firft  abftnafted  conveyance  and  recovery  by  ^,  B.^ 
as  to  eniable  hitn^  by  fuch  recovery,  c6  acquire 
tte  nfee,  it  appears  to  mej  that  C  «may  now  make 
a  good  ^itle  to  the  purchafer  of  the  lands  \h 
qucftion ;  for,  a^  to  the  validity  of  the  bargain 
a^d  fale,  making  the  tenant  to  the  praecipe,  (at 
tbe-f ecovcry  fuffered  by  C,  I  am  of  opinioo,  that 
If  the  duty  and  penalty  liave  been  paid,  and  the 
receipt  or  certificate  of  the  connmiffioners  ob- 
tained, fuch  bargain  and  fale  is  ah  initio  as  validt 
as  if  k  bad  been  properly  ftannped  before  the  en^ 
grofiment  of  it.  Its  not  having  been  propeilfr 
Ramped  before  the  inrolmcnt  is  imndaterial,  un- 

lefs 
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kfs  the  want  of  fuch  (lamp  afFe£ted  its  operatioq 
to  pafs  the  eftate  to  the  tenant  to  the  praecipe. 
Now^  fuch  damp  was  never  neceflary  to  this 
operation  or  effcft^  if  the  fiamp  laws  have  not 
made  it  fo;  but  the  ftamp  laws  do  not  prevent 
the  intrinfic  operation,  or  kgal  effeft  of  a  deed, 
but  only  put  a  ftop  to  or  iufpend  its  being 
pleaded,  or  given  in  evidence  in  at^  court y  or  ad- 
mitted in  any  court,  to  be  good,  ufefulj  or  avaif- 
able,  until  the  duty  and  penalty  be  paid,  and  the 
I'eceipt  be  given  for  the  fame,  and  the  deed  be 
properly  ftamped.  This  only  affe^s  the  ufe  to 
he  made  of  the  deed,  it&  gpodnefs  in  a  court, 
aad  the  capacity  of  availing  one's  fe^f  of  it  there, 
without  rendering  the  deed  itfelf  inoperative  or 
in^0e£tual|  in  other  refpc&s.  It  only  impofes 
an  incapacity  of  availing  one's  felf  of  the  ope- 
ration of  the  deed  till  the  duty  and  penalty  be 
paid,.&r.  without  making  the  deed  itfelf  invalids 
for  the  incapacity  of  availing  one's  felf  of  the 
tleed,  is  to  £:eafc  upon  fuch  payment  a^d  receipt 
thereof,  which  fuppofes  a  fubGiling  and  conr 
tinuing  intrinfie  validity,  good,  ufelTul,  and  availr 
able  on  fuch  payment,  though  rendered  unavailr 
able  till  then  ^  for  if  a  deed  had  no  validity  at  all 
till  fuch  payment,  it  could  not  be  available,  as 
its  efFeft  and  operation  muft  primarily  and  fubr 
ftantially  depend  on  its  original  nature  and  va* 
Jidity^  and  it  can  be  only  available  according  to 
that. 

The 
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The  authority  cited,  which  is  in  8  Mod.^(i£^.^ 
evidently  proceeds  on  this  principle;  and,  on 
thcfc  grounds,  the  fccret  mark  of  the  ftamp- 
office,  or  their  entry  of  the  time  of  annexing  the 
ftamp,  can  create  no  objefbion  to  the  title,  as 
they  will  only  fhew,  that  the  deed  ivas  then 
rendered  available  in  a  court  which  was  not  fo 
available  before;  I  am,  therefore,  of  opinion, 
that  the  omiffion  of  the  fiam'p,  in  the  firft  in- 
ftance,  is.  now  immaterial,  if  the  proper  duty 
penalty,  ftamp,  and  receipt  liave  fince  been  paid 
and  obtained;  and,  thatfuch  bargain  and  fale  is 
juft  as  effedual  as  if  it  had  been  properly  ftampeel 
previous  to  its  being  engroffed. 


THAT 
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TrtAT  it  is  prudent  for  a  mojtgag^e  ,td 
inCil  on  affigiuneAts  of  ouiftandiPg 
terms  co  his  own  voAee^ 


M3W5» 


The  qucftidn  here  put,  whether  the  afflgfl- 
ment  dc fired,  is  effentially  necejfary,  feems  tocf 
ftrift  to  admit  of  a  direft  pofltive  anfwer^  for  the 
dere£tion  of  a  mortgagee  in  fuch  cafe. 

A  mortgagee  is  to  confider  not  inerely  what  is 
ftri&ly  and  elTentially  neceflary  to  the  title,  but 
what  may  be  convenient  and  prudent  for  him^  as 
conducive  to  the  facility,  as  well  of  informing 
his  fccurity^  if  requifite,  as  of  finding  a  ready 
market  for  it,  when  defircd.  To  fay,  that  the 
aflSgnment  required,  is  ejfentially  necejfatyy  would 
be  going  too  far,  as  eventually,  and  not  impro* 
hably,  the  want  of  it  might  prove  no  obftacle  to 
the  fufBciency  and  efFeft  of  the  fecqrity.  On  the 
.  other  hand,  to  fay  that  it  is  not  ejfentially  necejfaryi 
if  the  mortgagee  were  to  confult  that  point  only^ 
it  might  lead  him  i^tp  iw^t  erenmU  JAWOve- 


Qieooc  m  the  tnforciA^  hisr  jfeoirbjB^  for  want<»6 
tjiie  iegal  eftace,.  or.  at  ieoftfobjedb  ha)in>to&ni& 
difEcuhy  in  prcxcuring  a  .{pruoJciaBiiiej:  of  .tbs&'fc^ 
curiry,  feeing  that  the  regular  courfc  of  pra6tice 
itpcni!  thefe  dccafioinff|  fQimded-  lipba  a'ftriiSbi^d 
duel  tit  cttncidi]^^  th^tfecumy  and  convenieace  o( 
moiTtg&giees,  ooEyftarrtly  caUsrfbr  afSgnmeMS  isf 
tbrons-  oS  fo  xeosnt  a  date  oudbandiagj  under4i&« 
cbcmnfhuftcssiof  tho(b  in  <}iicftiofi/vrh.]cb  do^no6 
:^ppear  evier  b^h^vk  bee<ti  abfolutely^  affigned  iii^ 
nptift  to  actend  Dhe'  S0herkai|ay  btit  only  fui^t^ 
t<tthe.tnort;gage9y  aethcy  wouVd  bave  done,  with'* 
eiio  ^ity  dirofbieri  ac  all  -,  and  thei»efore  tKevy  ha^e 
never  been  kgaUif  gotr  in  hom  the  ktt  mon^ 
gagee's  truftee. 

It  is  true,  thofc  terms  could  not  be  (tt  up  by 
the  mortgagor  himfclf  againft  the  mortgagee  in 
ejc(ftment ;  but  as  any  other  (even  fubfequent) 
incumbrancer,  without  notice  of  the  mortgage, 
might  avail  himfelf  of  thefe  terms,  it  fcems  pru- 
dent for  the  mortgagee  to  require  an  affignmenc 
of  them  to  his  own  truftee;  and,  as  conftant  and 
regular  pra6ticc  calls  for  fuch  a  ftep,  fo  that  dif- 
penfing  with  it  will,Mn  all  probability,  render  his 
fecuricy  lefs  marketable,  I  therefore,  without  di- 
reftly  anfwering  the  very  fl:ri£t  queftion,  of  whe- 
ther it  is  effentially  neceflary  or  not,  cannot  help 
being  of  opinion,  that  it  is  at  leaft  prudent,  and 
confcquently  advifable  for  him  to  infift  upon  the 
aflignment  in  queftion  j  and,  th^t  the  propofed 
c  r    •     ;  title 
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tide  cannot  be  recommended  to  him  without  \t^ 
cfpecially  as  the  money  to  be  advanced  is  of  fo 
confiderable  an  amounts 

As  to  the  declaration  propofed^  of  all  trufteel 
of  outftanding  terms  ftanding  poflefled  in  truft 
fcr  the  mortgagee^  it  will  put  the  terms  no  more 
wiihin  his  reach  than  if  it  were  omitted ;  and 
he  would  have  an  equal  claim  to  the  benefit  of 
the  terms  without  as  with  it  3  and^  therefore, 
being  by  no  means  equivalent  to  or  calculated  to 
fupply  the  place  of  the  regular  aflignment  re- 
quired, I  cannot  advife  the  mortgagee  to  befatif^ 
fied  with  it  in  lieu  of  fuch  aflignment. 


THATi 
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THAT,   with    certain    J>recautions,    a 
truftce   may  make  a  purchafe  of  the 
truft  cftatc,   which   will   (land   a  fair, 
chance  of  being  fupported  in  equity. 


The  leafehold  eftate  in  qucftion,  is  cxprefsly 
bequeathed  to  X,  in  truft,  to  fell  the  fame 
with  all  convenient  fpeed  after  the  teftator*s  de- 
ceafe,  and  inveft  the  monies  for  the  maintenance 
and  benefit  of  the  teftator's  children  as  therein 
direfted.  It  follows,  that,  in  order  to  comply 
with  the  faid  truft,  the  eftate  may,  and  fhould 
be  fold  as  foon  as  can  be,  notwithftanding  the 
children's  minority  j  for  the  intereft  of  the  pur- 
chafe money  is  part  of  the  provifion  for  their 
'  maintenance  and  education  during  their  mino- 
rity. 

The  only  difficulty,  as  to  a  purchafer,  arifes 
upon  the  want  of  the  ufual  claufe  to  indemnify 
the  purchafer  from  attention  to  the  application 
of  his  purchafe  money  upon  the  trufts  of  the  wil|| 

£  £  an' 
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an  attention  to  which^  I  thinks  he  will  be  liable 
for  want  of  fuch  claufe  $  and  from  which  he  czn 
only  be  difcharged  by  pu^rchafing  under  a  decree 
of  the  court  of  Chancery. 

This  attention^  however,  could  be  no  objec- 
tion on  the  part  of  the  trufiee  bim/elf,  if  he  mighc 
become  the  purcKafer,  as  he  muft,  whether,  pur-t 
chafer  or  not,  be  ec^ually  bound  to  apply  the 
money  upon  the  trufts,  and  be  refponfible  for  it 
to  the  eejiui's  que  trull  s  but^  ic  feems  to  be  a  rule 
in  our  courts  of  equity,  not  to  admit  of  a  pur- 
chafe  by  a  truftce,  of  any  part  of  a  truft  eftate,  to 
prevent  the  confequences  of  fraud,  or  undue  ad- 
vantage^  wEich  the  frtuation  of  a  truftee  empowers 
him  to  avail  himfclf  of^on  fuch  an  occafion  j  and, 
therefore,  in  tlie  cafe  of  Wbelpdah  v.  Cm/^S»», 
{  Vez.  9.,  where  there  was  a  devife  of  lands  in 
truft  for  payment  of  debts,  and  the  truftee  him- 
ftlf  purchafed  part.  Lord  Hardwicke  faid,  be 
would  not  allow  it  to  ftand  good,  although  an- 
other perfon,  being  the  beft  bidder,  bought  it  for 
him  at  a  public  fale.  I  therefore  cannot  fay^  that 
a  purchafe  by  X,  in  this  cafe,  would  be  clear  <tf 
obje£tion>  or  obtain  him  a  marketable  title*. 

It  is  impoSible  to  afcertain  the  beft  price,  or 
rtioft  money  that  can  be  got ;  the  putting  the 
eftate  up  to  fale  repeatedly,  by  public  audiion^ 
after  fufficicnt  notice  by  advcrtifcments,  accom- 
panied with  a  valuation  by  fkilful  difinterefted 
I  perlbns. 


fpflonSpTccrq  tq  })p  the  heft  me^n$5  and,  tbougl) 
I  iwiine  tp  thjnk  a  pprqhafe  u  a  greater  priq<5 
^l^am  ft^^U  \>^  ojffipre4  at  fq^h  rppejitc4  fal^^,  anc| 
be  eftimatcd  as  phe  v^lqe  b»y  fucb  flcjlful  perfon^^ 
made  by  a  tpuftec  fp  nearly  related,  an^  in  the 
place  qf  ^  parent^  as  it  were,  tp  the  children,  anc| 
jgiv|ng  greatcf  prjcc  on  account  of  a  circpipftancc 
of  local  convenience  confined  to  fuch  tpft^^i 
that  rendered  the  eftatc  of  more  y^lue  ?p  hiqtj 
than  any  body  elfe,  would  (land  a  fair  chance  of 
being  fupported  in  equity;  yet,  I  thinks  the  above 
objeftion  would  hang  over  the  title  till  the 
children  conne  of  age  and  confirm  it,  the  legal 
title  indeed  would  be  obtained  immediately,  but 
liable  to  be  objected  to,  and  invcftigated  ia 
equity  by  the  children  j  but,  if  more  than  the  fair 
marketable  value  was  fo  given,  it  would  not  be 
to  their  intereft  to  impeach  it*  X,  however,  mufl: 
decide  whether  he  choofcs  to  purchafe  at  this 
rifle;  that  isi  of  having  the  purchafe  im- 
peached by  the  children,  or  their  reprefentatives. 
At  all  events,  he  will  be  allowed  the  money  paid 
by  him,  and  intereft  for  it* 

If  he  choofes  to  purchafe,  the  affignment  may 
be,  by  himfelf,  in  purfuance  of  the  truft  to  an- 
other perfon,  in  the  ufual  manner,  for  the  refidue 
of  the  term,  in  conflderation  of  the  purchafe 
money  paid  to  X,  which  money  muft  be  imme- 
diately invefted  by  him  in  government,  or  real 
fecuritics,  upon  the  trufts  in  the  wiJL  The  pur- 
E  E  2  chafer 
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chafer  fliould,  by  another  deed  of  even  date,  de- 
clare the  purchafe  to  be  in  truft  for  X.  j  which 
deed  may  recite  the  fales,  and  refufal  thereto  bid 
at  the  price  put,  and  the  valuation,  and  the 
reafon  of  -ST/s  giving  fo  much  more  than  the  va- 
luation. The  valuation  itfelf,  figned  by  the 
perfons  that  made  it,  (hould  be  kept ;  and  X 
ihould  retain  all  the  evidence  he  can  of  the  auc- 
tion>  and  what  paiTed  there* 


THAT 
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THAT  a  ufc  is  executed  under  the 
ftatute>  to  anfwer  the  apparent  intent 
of  the  teftator,  fee  the  cafe  of  Sbafland 
and  Smithy  i  Bro.  Cafes  in  Chancery^ 
75.9  i]pon  which  this  opinion  was 
given. 


It  is  a  general  rule^  that  a  linnitation  to  the 
heirs  of  the  body  of  sl  perfon,  after  a  preceding  li- 
mitation for  life  to  the  fame  perfon,  in  the  fame 
conveyance,  or  inftrument,  vefts  in  that  perfon, 
and  creates  an  eftate  tail,  if  the  limitations  are 
both  of  the  fame  quality ;  namely,  both  legal 
eftates,  or  both  equitable  or  trufi  eftates;  and 
there  be  nothing  more  in  the  cafe.  But  then, 
there  is  this  difference  between  their  being  both 
legale  or  both  trufi  eftates;  that,  in  the  former 
cafe,  even  ftrong  exprcffions  of  the  teftator's  in- 
tention to  the  contrary,  will  not  controul  the 
rule  \  while,  in  the  latter  cafe,  (viz.  of  their  be- 
ing trufi  eftates,)  the  court  of  Chancery  is  fo  far 
attentive  to  the  teftator's  intention,  in  carrying 
££3  that 
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that  trufl:  into  executioDj  as  to  deviate  from  the 
above  rule^  in  compliance  with  fuch  intention. 
See  the  cafe  of  Bagjbaw  v.  Sfencer^  2  Atk.  246, 
j70..577o  find  j^aay  other  authprhlfs. 

V.  It  alfo  fecma  agreed,  that  a  devife  to  one  per- 
jTao  in  cruft  fo|-  ^nocher^  without  more,  is  a  ufe 
lexecuted  in  th^t  other,  for  the  reafons  delivered 
in  the  cafe  of  Brougbton  v.  Langfey-^  2  Sal^.  6y^. 
But  as  the  ftatute  of  lifes  preceded  the  ftatute  of 
wills,  the  former  docs  not  immediately  and  ne- 
ceffarily  extend  to  the  latter  •,  therefore,  a  devifc 
to  one,  in  truft  for  another,  is  not  of  neceffity  a 
ufe  executed  in  that  other,  as  it  would  have  been 
in  any  other  conveyance  j  but,  if  the  nature  of 
the  truft  calls  for  the  continuance  of  the  legal 
eftate  in  the  firft  devifce,  to  cffeduate  the  end  of 
,the  truft,  it  fcems,  the  legal  eftate  refides  rb  Tiim. 
It  alfo  appears,  by  ^he  cafe  of  Brougbton  v.  Zang-^ 
[ley,  that  a  devife  to  one, to  permit  ahoth'er  to  re- 
ceive the  rents  and  profits  of  land,  is  tantamount 
to  a  devife  to  one  of  liSinds  fn  Vruft  for  another  5 
namely,  it  is  a'ufe  executed  in  that  other  j  Tf  there 
ts  nothing  more  in  the  cafe.  But  then,  in  thh 
cafe  of  the  rmfs  andprqfitSy  as  in  the  cafe  of  de- 
vifing  the  lands  themfclves  to  one  in  trufi  For 
another,  if  the  nature  of  the  truft  requires  the 
legal  eftate  to  refide  in  the  firft  devifee,  it  ftops 
there,  and  is  not  an  executed  ufe  in  the  cejiui  que 
truft*  See  Bagjhaw  v.  Spencer,  and  Lady  Jones 
and X-ord  Say  and  Seal^  Vin*  Abr.  voK  viii.  p.  262^ 
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caf.  191.  Tifis  latter  cafe  alfo  flvews^  thsit  the 
legal  efttis  need  not  continae  in  the  truflees 
longer  dian  tiiaft  eftate  or  limitation  with  which 
iJie  cxecdtlan  of  the  truft  that  calb  for  the  l^al 
feftate  IS  tbrnmenfurate^  but  is  aftervrards  exe- 
cuted by  thc!ftaiute  in  the  iubiequenft  €€jlni  qut 
tiie«i 

To  apply  thcfc  principles  to  the  .^resfent  caft^ 
Wft  are, to  obferve,  that  the  dcvife  to  the  truflxes 
Kei»e>  i?  not  iii  trUft  to  permit  C.  to  ret^ivc  the 
rents  and  profits^  or  the  clear  furj^lus  thereof^ 
nor  is  it  even  upon  truft  fimply  to  pay  fuch 
retats  and  {ir<^fits  1  but  it  h  upon  trufl:  to  pay  him 
by  tqml  ^nerterly  payments 9  iy  and  out  of  the  tmh 
^find  frofits^  which  prefcribes  the  very  modi  of 
payment  $  ahd  impHes,  that  the  fond,  aui  tfwbtjch 
it  fiiduld  be  made,  Siould  rdSde  in  th^  hands  of 
the  truftecs ;  wor  is  this  aH,  the  paymient  is  to  be 
ftiade  after  deducting  naus^  ta^es^  r&pmrs^  ^1 
pernios y  4nd  ckt^oings ;  part  of  the  tmft,  there for^^ 
fs  to  ^nn[a|te  this  dedadion  $  and  feems  teven  to 
fiAjeft  the  tmftees  to  the  taking  care,  that  tbd 
eftate  is  kt^t  in  rep^r^  and  all  xnitgorngs  nsgu-^ 
Jarly  difchargcd  during  the  life  of  A.^  fo  as  to 
render  tht  itufteet  aicountahle  fai-  the  proper  pter- 
formattce  of  fuch  trufts  to  the  ptir fons  pA  te- 
inairtder  J  aifd  thofe  trufts  could  not  te  performed. 
without  t1>eir  taking  the  kgd  cftate  during  A.\ 

,     BE  4  Thcfe 
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Thcfe  circutn dances  appear  tb.  me  very  ma* 
terially  to  diftingui(h  this  cafe  from  that  of 
Brougbton  and  Langley  -,  and  to  bring  it  within 
the  defcription  of  thofe  cafes  wherein  the  nature 
of  the  truft  requires,  that  the  legal  eftatc  (hould 
pafs  to,  and  remain  in,  the  truftces  during  the  life 
of  the  firft  ceftui  que  truft  5  and,  as  this  kind  of 
operative  truft  extends  no  further  than  during 
jehe  life  of  A,,  I  fee  no  reafon  for  confidering  the 
next  limitation,  which  is  to  the  ufe  of  the  heirs 
male  of  his  body,  in  any  other  light  than  as  a 
ufe  executed. by  the  ftatute. 

.  Now,  if  this  be  the  cafe,  it  will  follow,  th^t  the 
iimitatioo  in  truft,  £5?^.  foryf.,  during  his  life, 
will  not  unite  or  incorporate  with  that  to  the 
heirs  male  of  his  body,  fo  as  to  give  him  an  eftate 
tail;  fee  Tippin  v.  Cofin^  Cartb,  lya^  and  Lady 
Jones  and  Lord  Say  and  Sealy.  above  cited ;  and 
the  ^onfcquence  will  be,  that  this  recovery  and 
fine,  or  either  of  them,  could  not  bar  his  iffue 
male,  or  the  remainder  over ;  and,  therefore,  that 
the  mortgages  made  by  him  cannot  be  good 
againft  his  iffue  male,  or  the  remainders  over, 

I  have  now  ftated  the  light  in  which  the  above 
cafe  ftrikes  me,  upon  the  moft  attentive,  unpre- 
judiced confideration  I  am  able  to  give  it,  I 
wifh,  indeed,  the  refult  of  that  confideration  had 
proved  more  confiftent  with  what  appears  to  be 
the  intereft,  and,  of  courfe,  the  wlfliof  the  gentle- 
man 
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man  on  whofc  behalf  I  am  confulted^  and>  at 
the  fame  time,  had  correfponded  with  the  very 

refpeftable  opinions  of and  — —  *,  upon 

the  fame  cafe.  In  truth,  a  man's  opinion,  if 
really  founded  on  his  own  inquiriies  and  reafon- 
ings,  is  no  more  the  creature  of  his  power  than 
his  complexion  is..;;Ja  delivering  an  opinion, 
therefore,  I  o/ten  deliver,  not  what  I  could 
wifh,  but  what  I  cannot  help.  In  the  prefent 
cafe,  it  is  with  the  greateft  reludlance  I  find 
myfelf  conftrained  to  declare,  that  I  cannot  fay 
I  think  A.  is  capable  of  making  fuch  a  title  t:o 
the  whole,  or  any  part,  of  the  eftate  in  queftioa 
as  ought  to  faiisfy  a  purchafer;,  or  fuch  a  one  as 
I  (HouM  conceive,  till  convinced  by  the  fuccefs 
of  the  experiment,  a  Qourt  of  equity  would  coot- 
pel  a  purchafer  to  accept. 

■  . . : — ..^.i ^ 

•  Two  gentlemen  fince  dead.  - 
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ADDITIONAL  obfcrtationi,  upoa 4 
fi^eftioo^  that  the  whole  mighc  te 
coofidrrsd  as  a  truft* 


-jsa 


Snocr&b  U  be  urged^  th«t  the  Whole  legal  fee 
became  executed,  and  tfeftcd,  in  ih^  <ruflftei| 
-{whidh,  however,  I  thmk,  wovrkl  be  a  very  ud- 
neceflary  ftrain  uppn  the  cimftrafiitoi)  that  Con'^ 
ftfuftioa#  by  making  the  vrhole  a  trufi^  would 
immediately  difchar^e  the  devife  from  the  limits 
of  the  rule,  which,  in  the  cafes  of  legal  eftates, 
unices  the  limication  to  the  heir  male  here  with 
the  preceding  freehold  in  the  anceftor,  and  leave 
it  to  the  difcrction  of  the  court  to  carry  it  into 
execution,  agreeable  to  the  apparent  intent  of  the 
teftator,  which  appears  to  be,  from  the  provifions 
about  the  expencc  trf  repairs,  that  the  eftate 
ihould  be  kept  in  repair  by  the  truftces,  during 
A.\  lifetime  J  and,  of  courfe,  that  he  fhould  not 
be  liable  to  pcrmiflive,  much  lefs  voluntary 
wade.  But  the  giving  him  an  eftate  tail,  would 
render  this  intent  abortive ;  and,  therefore,  if  the 

coqrt 
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court  (hould^  as  it  may  do^  es^ecute  the  truft  pur<^ 
fuant  to  the  apparent  intent^  A.  mud  be  con- 
jidered  as  tenant  for  life  only.  So  that,  of  the 
only  two  conftruflions  which  the  cafe  feems  ia 
any  degree  capable,  the  one  vfz^  that  of  the  legal 
cftate  being  in  the  truftecs  only  during  A.'s  lifc^ 
and  the  fubfequent  limitation,  to  (he  heirs  of  hi$ 
body,  being  a  ufe  executed,  puts  a  direft  nega- 
tive^n  the  bpcrattbh  hi'tMt  rule  ti^flder  whic?i  the 
eftatc  tail  is  contfen<fed  fcfr;  artd  the  otbfcr,  by 
t^kinfg  tlyecfaft  o^tofthe  ftrift  controul  of  that 
ru)e^  tets  in  the  apparent  intent  to  operate  in  aU 
^tjs  ftfrct  in  determining  die  coni^ru^tion^ 


\    fny  ,    ffil    ii'gaa^ 


THAT, 


4^3  Casjes  md  Opinion^. 


THAT,  during  the  contingency  of  a 
remainder,  the  old  ufe  refls  in  the 
grantoft 

^i,  by  leafe  and  rcleafe,  conveyed  lands  to  the 
ufe  of  A.  his  intended  wife,  for  her  life^ 
after  the  oiarriage,  renaainder  to  the  ufe  of 
B.  for  life  ;  reaiainder  to  the  ufe  of  truftees, 
and  their  heirs,  during  his  life;  remainder 
to  the  ufe  of  the  firft,  and  other  fons  of 
the  marriage,  in  tail  male;  remainder  to 
daughters  in  tail  general ;  remainder  to  the 
ufe  of  the  right  heirs  of  the  furvivor  of 
A.  and  B. 

B.  became  bankrupt.  The  commifTioners  af- 
iigned  to  the  aflignees;  and  they  fold  and 
conveyed  the  lands,  by  indentures  of  leafe 
and  rcleafe,  to  D.  and  E. ;  who  bought  in 
truft  for  the  wife  and  children.  The  chil- 
dren all  dici  and,  afterwards,  the  wife. 


If 
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If  the  fcttlement  had  been  by  a  third  per/en^  I 
think  the  limitation  to  the  heirs  of  the  furvivor  of 
the  hufband  and  wife  would  have  been  a  cmtin^ 
gent  remainder  to  {uch  furvivor  i  and  that  this 
contingent  interefi  of  the  hujband  v^ould  have  paffed 
by  the  bargain  and  fale  from  the  commiffioners 
to  the  affignees  \  (vide  the  cafe  oi-Higden  v.  Wil^ 
liamfon,  3  P.  H^.  132.,  for  this  point;)  it  being 
an  intereft  in  him,  though  contingent,  and  which 
he  was  capable  of  difpojing  of  by  fine  at  leaft  \  and, 
I  think  it  appears  by  the  recitals  and  face  of  the 
conveyance  from  the  affignees^  that  it  was  in- 
tended to  comprifc  all  the  intereft-  the  bankrupt 
bad  in  the  landsy  and  which  the  affignees  had 
therein,  under  the  bargain  and  fale. 

The  grant  expreffes  fo  much,  which,  I  con- 
ceive, comprifed  his  contingent  intereft  j  and, 
though  a  fine  might  have  been  rcquifite  td 
pafsfuch  contingent  intereft  from  the  affignees^  I 
think  they  muft  have  been  confidcred  as  truftees 
for  the  farchafers^  of  any  fuch  intereft  remaining 
in  them,  through  the  infufficiency  of  the  con- 
veyance to  pafs  it.  agreeable  to  the  contraft  and 
purport  of  the  conveyance, 

8  But, 


4jo  QasSs  0Hd  Oi^iNtqi^s. 

But,  as  the  fettlement  was  made  by  the  buJhahJ, 
who,  I  conclude,  was,  at  the  iimty /ei/ed  of  tbi 
land  in  fee  J  it  ftrikes  me,  that  the  ultimate  limita^ 
Hon  to  the  ri^bt  heirs  ^f  the  fur'Vivor  of  his  wifeg 
and  him/elf  was,  fo  far  a$  it  re/peSed  him,  his  old 
eftate,  or  the  revcrfion  in  fee  undifpofcd  of  from 
Ijim*  For,  I  wke  it,  ^  limitation  of  the  uj(  to  the 
h^irs  of  the  gr^n^or,  fciftd  in  fee  at  the  tiiup,  i$ 
p^rtqf  the  oldufei  and,  that  in  cs^k  of  a  contio-* 
gent  reoiaindcr,  the  undifpofed  of  fee  remains  in 
the  grantor,  till  the  contingency  hjippcns  upoi^ 
which  the  rcmaipcjer  is  to  tajce  efF^ft.  An4 
therefore,  I  rather  thipk,  that  ch^  lin^itation  iq 
qvifftioi),  fo  far  as  it  refpcfted  the  hufband,  wa^ 
hi^  old  revcrfion  5  wbicji  centim^d  vejied  in  him 
X\\\  thp  contingency  happened,  and  fubj^a  qnjy 
to  be  d€vc(led.  on  his  wife's  furviving  hjo),  by 
the  CQDlingent  ufe  to  arife  tp  h(^r  in  that  event -^ 
4Ddj  thM  this  reverfion,»4;W.  pa^Tpd  by  t^ 
bargain  aqd  fale  to  the  ajftgnees  i  and,  by  thfsir 
leafe  and  rele^fp,  tp  D.  and  £„  ^^  a  vpfi^d  ifii 
iereft,  fubjedk  only  to  be  deveftcd  on  the  wife's 
ft^rviving  her  hpiband ;  and  which,  of  courfp,  be- 
came itidefeafible  on  hr  death  in  hU  lifetime ;  and 
that  fu^h  revcrfion  i§  ac|CorcJjpg]y  now  legi^Uj 
VeJtfd  in  the  f^id  P^  ^od  E..  in  truft  fpr  the  dc- 
vjifee.  Of  real  r^prefqntajtivi^^  pf  the  p4:ffofl  fpr 
whom  th^  pur^h^fe  was  n^adf  in  their  ^^^t^. 


THAT 
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THAT  a  perfon  cannot  by  will  em- 
power himfclf  to  make  a  future  difpo- 
tion  of  land  by  another  inftrument  not 
executed  as  required  by  the  ftatute  of 
frauds,  29  Char.  II.  chap.  g.  See 
5  Bumf  or  d  and  Eaft^  92.  2  Vez.  jun* 
ao6. 


I  THiNK^  the  firft  queftion  in  this  cafe  is^ 
whether  the  deed  poU  could  operate  as  a  difpofi^, 
im  oftb^  UndSi  or  any  of  them  $  and  if  fo>  what 
wa$  th^  cffcft  of  th^  difppfitioni  therein  coji^ 
twined,  to  the  heirs  of  the  furvivor  of  the  truftees  ^ 
zj^  how  far  ix,  was  originally^  or  19  eventually 
valid }  As  to  the  firft  point,  I  rather  apprehend^ 
the  dirpofition  made  by  the  faid  deed  poll  waa 
void,  in  refpcft  to  the  fre^dd  ifiaUsi  becaufe* 
not  executed  and  attefted  a$  required  by  the 
ft^ute  of  frauds,  to  elFeftgate  a  teftamcntary  dif- 
pofuion  of  re^l  ^ateu  It  may  be  urged,  that 
the  difpofition  was  hot  originally  made  by  that 
ifiid  poll,  but  by  the  wiU  to  which  it  refers ;  and 
which  will  refers  the  difpQ&tion  tq  fgch  fytuff 
I  deed. 
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deed.  But,  I  apprehend,  a  pcrfon  ctonot,  fy 
will,  empower  bimjelf  to  make  a  future  difpofi- 
tion  of  land  by  another  inftrumeht  not  executed  as 
required  by  tbejaidftatute.  So  far  as  the  dipofi- 
lion  of  lands,  by  any  will,  is  incomplete,  or  left 
undetermined,  (in  refpcft  to  the  tcftator's  own 
aft,  and  t6  the  degree  he  intends,)  I  think,  it  has 
no  operation  at  all  :  the  intertft  undifpofed  of 
feems  to  me  (till  to  remain  an  eftate  in  lands,  that 
requires  a  formal. will  to  pafs  it,  as  much  as  if 
the  whole  of  the  lands  had  remained  undifpofed 
of  by  the  firft  will.  And  it  feems  to  make  no 
difference,  whether  the  intercft,  fo  undifpofed  of 
by  the  firft  will,  be  a  legal  efiate  in  thofe  lands, 
or  a  mere  truft  of  the  legal  eftate  devifed  to 
truftees  by  the  firft  will.  For  it  has  been  deter- 
mined, that  the  truft  of  an  inheritance  muft  be 
devifed  in  iht  fame  manner  2i^  z  legal  eftate i  be- 
caufe,  if  the  law  were  otherwife,  it  would  intro- 
duce the  fame  inconvenicncies,  as  to  frauds  and 
perjuries,  as  exifted  before  the  ftatute  in  refpeft 
to  devifes  of  the  legal  eftate.  (Vide  Wagftaffv. 
Wagftaff^  2  P.  W.  258.)  And,  therefore,  it  ap- 
•pcars  to  me,  that  fo  much  of  the  truft  as  was  un- 
difpofed of  by  the  will,  in  this  cafe,  required  the 
fame  formalities  in  any  future  teftamenrary  dif- 
pofition  of  it,  as  it  would  have  done,  had  it  been 
a  legal  eftate  undifpofed  of,- inftead  of  a  truft. 

It  is  true,  that  a  difpofition  of  lands  may  be 
tpnaide  by  a  writing  in  the  nature  of,  or  purport- 
ing 


%g  to  be/a  ^ill,  thdugh  hot  e:ilccuted  accofdirlig: 
CO  %ht  ({atut:«5  by  virti:te  of  a  fufficicnt  powe^  of 
appointment^  under  iht  ufes  of  a  proper  convey* 
4nc^.  But  thtre  the  difpoficion  is  not  eonfidcred 
as  iefiamentary  in  its  origin^  but  merely  as  fupple- 
itientd  to,  or  drreding  the  operation  of,  the  con-* 
▼eyance  from  which  the  power  fptings.  It  }s» 
therefore,  neither  within  the  ftatute  of  wills,  t\ot 
the  ftatute  of  frauds  and  perjuries,  refpeding 
wHIs.  But,  wheneve*  the  difpofition  is  originally 
dnd/Ml(ftantially  tefiathBntary^  it  is  within  the  faid 
ftatutes ;  and  every  part  of  fiKh  a  difpofition  of 
knds,  whether  p^rmary,  addkion^^,  or  fupplc* 
mental,  I  appreh^^d^  equally  requires  the  atten- 
tion to  the  ceremonies  dircdted  by  the  laft  fta- 
tute, to  give  it  validity  j  for  every  fuch  fopple- 
mental  or  additional  difpofitiort  \s^yproJanfo,^i{^: 
pofliidn  not  made  before,  l  am  aware,  that  a 
gineral  ebafge  of  legacies  ^oH  lands,  by  a  will  duly* 
executed,  has  beert  held  to  exfcnd  to  legacies 
aftefmayds  gif^en  by  a  will  of  codicil  not  attejted  to 
fufs  lands  y  (.vide  i  P.  W.  4'23.,  in  tJie  cafe  of 
Mafiers  v.  Maftdts^  and  2  A(k.  274.,  in  Brudenell 
V,  BougbtOH  i)  in  which  laft-  cafe,-  Lord  Hard- 
wicke  obfervcd,  he  faw  no  greater  inconvenience 
than  in  a  mani's  charging  his  tands  by  will  with 
\hc  payment  of  bis  delfts ;  which  would  extend  to 
M  the  debts  conrra<5^cd  during  hisf  life.  But  the 
rery  argiinaents  ufedin  fupport  of  that  conclu- 
iion  negative  the  fuppofuioti  of  a  man's  em^ 
poweriiig  bim/elfj  by  a  will  duly^  eXi^^Hfed,  «fter-- 

1^  F  wards 
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wards  to  make  a  further  dijpofition  of  lands  by  « 
will  or  inftrumcnt  not  duly  executed  for  pafllng 
real  eftaces.  For  admitting  this»  there  could 
have  been  no  queftion  in  refped  to  the  firft 
charge  extending  to  the  fubfequent  legacies,  nor 
any  occafion  for  reforting  to  authorities^  or  to 
the  analogy  of  the  charges  of  debts  in  fupporc 
©fit. 

In  the  cafe  of  legacies,  charged  on  lands,  they 
tre  confidcred  primarily  as  ferfonal ;  and  the 
hnd,  by  fuch  charge,  is  only  made  a  collateral 
Security  for  tbem\  as  was  obferved  by  Lord  Hard-- 
wicke,  in  the  cafe  laft  cited,  as  well  as  by  Lord 
Cowper  in  Hyde  v.  Hyde,  i  Eg.  Abr.  409*,  who 
obferved,  they  were  not  devifcd  out  of  land  like  a 
rent,  but  onX^fecured  by  land^  which  before  was 
well  devifed.  In  fad,  fuch  a  charge,  either  of 
debts  or  legacies^  amounts  to  no  more  than  mak* 
ing  the  real,  auxiliary  to  thi  perfonal  eftate  5  or, 
in  other  words,  dire£ting  it  to  be  converted  into, 
and  applied  sispart  of  bis  perfonal  eftate-,  and  ia. 
aid  thereof  pro  tanto.  And  as  the  ikvHc,  by  a. 
will  duly  executed,  of  any  part  of  a  man's  real 
eftate  to  be  converted  into,  and  confidered  as 
perfonal  eftate,  would  entitle  legatees,  claiming 
under  a  will  not  executed  to  pafs  lands,  to  the  be-^ 
nefit  thereof,  as  part  of  the  perfonal  eftate  ;  fo,  I 
conceive,  muft  a  charge,  amounting  in  fa£t  to  aa 
augmentation  of  the  perfonal  eftate  out  of  thct 
real,  aiioad  the  legatees,  have  a  fimilar  operation^ 

accordin'g 
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ficdbrding  to  its  eictent.  But  a  difpofitiori  thus 
Completely  made,  of  part  of  the  real  eftatiy  in  aid 
of  the  per/ofiaiy  by  a  will,  duly  eicecutedy  is  vc;-y 
different  from  a  ieftdmtntdry  dijpofiiion  of  part  of 
the  real  eftate,  by  an  inftrument,  or  will  not  dulj 
tkecufed  i  and  any  conclufion  refpeding  the  ex-, 
tent  of  the  one,  therefore,  fcerns  no  argument  for 
the  validity  of  the  other. 

If  a  man  might,  fy  a  wilt,  duly  attefied^  devife 
his  latids  upon  fuch  tfufts  as  be  fliould  appoint 
by  any  other  inftrument,  it  would,  in  effcft, 
amount  to  a  repeal  of  the  ftatute  of  frauds,  in  re- 
fpeft  to  the  folemnities  of  tieftamcntary  dlfpo- 
Iitions  of  land.  A  mah  would  have  nothing  to 
do  but,  ort  his  coming  of  age^  to  make  one  ge- 
neral repeal  of  that  ftatute,  in  regard  to  himfelf", 
by  deviling  his  whole  real  eftate  to  fome  nominal 
perfons,  and  their  heirs,  upon  fuch  trufts,  ^c.  as 
the  teftator  fhould  afterwards,  by  any  writing, 
appoint.  And  he  might,  by  reference  to  fuch 
Repealing  will,  at  any  time,  make  a  tcftament- 
ary  difpofltion  of  the  cftates,  without  the  leaft 
attention  to  the  ceremonies  required  by  the  fta- 
tute. This  Would  let  in  all  the  inconveniencies 
t)f  frauds  and  perjuries,  intended  to  be  prevented 
by  the  laft-mentioned  ftatute,  in  regard  to  tefta- 
ttientary  difpofitions  of  land  i  hay,  the  legal  ab- 
folution  might  poflibly  be  extended  tp  the  fta- 
tute of  wills,  as  wtll  as  that  of  frauds,  &c.  j  and, 
F  F  2  by 


4^6  Cases  Mui  Ohnions; 

by  conGdermg  the  iirft  indetermiaaCe  will,  a  fuf- 
6cieat  coxnpliance,  as  well  with  tke  requUuion  o£ 
writing  required  by  oi>e  ftatute,  as  of  the  cere- 
modies  of  execution  by  the  otherj  a  parol  ap* 
poigtmeAC  of  the  trufts  might  be  attea^ted,  uo^ 
d«c  a  power  worded  for  that  purpofe  in  the  wu 
gilial  ablolving  wiU, 

Upon  the  whole,  as  I  diicover  no  ground  for 
afcertainiiig  the  Ikntts  of  fuch  a  derivative,  tcfta-^ 
Qieotary  power,  either  in  refpe&  to  the  quantity 
or  quality  of  the  real  eftate  to  which  it  nuy  b« 
extended,  ox  the  nature  of  the  derivative  ioftru* 
ment  by  which  it  may  be  executed^  nor  aay  £blid 
principles  upon  which  to  fupport  it>  I  cannoi 
help  thinking,  that  the  deed  poll,  in  the  prefent 
cafe,  was  void  in  refpeft  to  the  freehold  efiates\ 
and,  confequently,  that  after  the  determination 
of  the  beneficial  difpofitions  thereof  made  by  the 
will,  the  trufi  rejulted  to  the  tejlator's  heir  at  law, 
(fubjcft  to  the  prior  charges  created  by  the  will 
itfelf,)  as  undifpofcd  of  by  the  teftator.  For 
though  the  legal  eftate  in  fee  vefted  in  the  truftees 
by  the  will,  yet  it  is  cxprefsly  declared  to  be 
nfon  trufts  intended  to  be  afterwards  appointed^ 
which,  I  conceive,  precluded  the  truftees  from 
claiming  any  beneficial  intereft  themfelves  uodef 
the  will.  And,  if  the  fubfequent  appointment 
was  void^  the  furvivor  of  them,  and  his  heipy 
could  take  no  benefit  under  it. 

But 
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But  in  rcfpcft  to  the  copyboldsy  the  fame  objcc* 
tfon  t^  the  validity  of  the  deed  poll  dots  not* 
feem  to  exift  j  becaufe,  a  truft  in  a  copyhold  is 
devifable  by  t  yf^Wl  unaftefied,  :and  fo  is  a  legal 
cftate  in  copyholds,  kfter  a  furrtnd^r  to  the  ufe 
of  a  tvill.  (VidtTvffnelH,  Page,  1 M.  37.)  The' 
prefcttt  cafe,  I  conceive,  is  the  devifc  of  a  frkjl" 
erf  copyholds,  there  having  been  a  furrcndcr  by 
the  teftator  to  the  ufc  of  truftees,  and  their  heirs/ 
upon  the  trufts  to  be  mentioned  and  declared  in 
his  will ;  and  the  will  referring  exprefsly  thereto; 
alkl  the,  truftees  being  admitted  under  it.    As  to 
any  objcftion  from  the  want  of  a  fiamf  on  the 
copy  of  furrender,  (fuppofing  the  furrender  re- 
quired a  ftamp,  becaufe  not  within  the  excep-^ 
tions  of  the  fiatute  \oAnn.  chap»  19.,  fee.  100.^ 
as  not  being  ftriAly  to  the  ufes  of  the  will,)  that 
omifllon,  I  apprehend,  did  not  invalidate  the  fur<^ 
render,  but  only  fufpendcd  the  parties'  power  of 
dfvailing  themfelves  of  it  till  they  paid  the  pe- 
nalty and  ftamp  duty  impofed  by  that  aft.     ViA 
fee.  105.    And  therefore,  I  apprehend,  that  ob- 
jeftion  is  removeable  immediately  by  fueh  pay- 
ments.   Now,-  confidering  the  legal  cuftcmarjr 
eftate  as  vetted  in  the  truftees,  by  their  admits 
tance  under  their  furrender,  by  relation  frorii  that* 
furrender,  I  conceive,  as  the  beneBcial  intereft 
was  capable  of  being  difpofed  of  by  a  will  unat-^ 
teftcd,  it  was  of  courfe  fubjeft  to  the  dlreftion 
exprefled  in  the  deed  folly  if  that  be  confidered  as 
part  of  the  i^ill  \  which,  from  the  reciprocal  re4 
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f(Crence,s  betwixt  the  will  and  that  deed^  I  con« 
ccivc  it  may  bcj  in  refpcd  to  any  difpo&tioD3  thi^ 
did  not  require  any  further  ceremonies  than  whs^t; 
attended  the  deed  poUj  which  the  devife  of  thq. 
copyholds  did  not.  I  therefore  am  of  opinion^ 
that  the  benefidal  intereft  in  the  copyholds  pa0ecl 
according  to  that  deed^  which  bijngs  m^  tp.the. 
qupftion  refpeiSing  the  operation  of  the  limita- 
tion, in  ths\t  deed-poll,  to  the  right  bdrs  of  th^ 
Jurvivar  of  tb^  trufiaSy  bis  beirs  an4  nlfigns  for 
evir.  This  appears  to  be  a;  dcvifc  to  the  righc 
]>eirs  of  the  furvivipg  trpftec  in  fcej  and,,  if  fo, 
Lafpprehend>  it  can  give  no  beneficial  intereft  to 
fuch  furviving  truftee  bfmfsifi  ^^  be  does  not  ap- 
})ear  to  have  taken  any  preceding  beneficial 
eflate  himfelf  for  this  limitation  to  his  heirs  to 
ijnite  with.  Thi:r^.  ipay,  perha{>Sj  be  fpme  dif* 
pute  as  to  the  relation  of  the  pronoun  bis,  in  this 
limitation,  from  being  in  the  Jingular  number ^ 
and  the  word  h^irs  \xi  the  plural  %  which  incon- 
gruity may  fuggeft  the  reference  of  that  word  bis 
to  the  furvivpr  qi  the  .trpflces,  But,  confidcring 
the  indifferent  application  of  the  word  beirs  to 
Qrie  or  more,  as  tcif  or  coheirs,  I  do  not  thinly 
there  is  any  great  difficulty  in  the  reference  of  tlie 
Jingular  pronoun^  in  this  pafe,  to  the  word  beirs. 
'Xhe  application  of  it  to  ihc  furvivor  of  ibe  truf^. 
tees  feems  to  me  more  difficult,  as  it  will  ex- 
piitige  the  firft  part  of  the  limitation,  viz.  to  thq 
b^irs  of  tbe  furvivor  of  the  trufiees  \  for  to  con- 
fidfr  the  fubfeqUent  limitation  to  bis  beirs^  &c^ 


Cases  and  Opinions.  439 

a-sonly  a  repetition  of  the  firji^  will  be  evidently 
reducing  that  J?r^  to  a  nullity,  and  annexing  the 
-words  of  linnitation  to  a  perfon  tp  whom  the 
cftat^  was  not  given,  in  lieu  of  his  heirs,  to  whom 
the  eftatc  was  direSlly  given.  I  therefore  incline 
to  confider  it  as  a  contingent  remainder  in  fee  to 
the  heirs  of  the  furvivor  of  the  trufteesi  and,  as 
fuch,*had  it. been  of  the  legal  ejiate  of  freehold 
iandsy  without  any  truft  eftate  to  fupport  it,  I 
conceive,  though  originally  good,  it  would  have 
failed  in  events  upon  the  determination  of  tlie 
preceding  eftates  befofe  it  could  veft.  But,  even 
in  freehold  lands,  I  am  of  opinion,  that  the  legal 
tftate  in  thi  general  truflees  would  have  fupported 
-it,  and  prevented  its  being  deftroyed  by  the  de- 
termination of  the  preceding  truft  eftates ;  ac- 
cording to  the  authorities  of  Chapman  v.  Blijfett^ 
Caf.  temf.  "lalh.  I45-*  Hopkins  v.  Hopkins, 
Hid.  ^^.y  and  i  Fez.  268.,  lyf/*.  581.  And  the 
-arguments  ufed  by  Lord  Hardwicke,  in  fupport  of 
his  decifion  in  the  place  laft  cited,  arc  applicable 
to  this  cafe^  The  incumbrances,  the  difchargc 
of  which  required  the  continuance  of  the  legal 
eftate  in  truftees,  and  confequently  poftponed  the 
right  of  the  ceftuiciue  truft  to  call  for  a  convey- 
ance of  the  legal  eftate  to  the  ufcs  direfled  by 
the  will  and  deed  poll,  are  not  yet  difcharged  1 
and  this  diredion  in  the  deed  poll  is  tor  the 
truftees,  by  good  and  effeSlual  conveyances  and 
affurancesy  well  and  effeSuallyx.0  convey  and  ajfur§ 
the  real  eftate  remaining  unfold^  (which  fuppofes 
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the  incumbrances  difchargf  cj,  a$  direded  by  the 
will,)  according  to  the  1  invitations  therein  e)> 
preffed  j  the  )aft  of  which  is,  that  to  the  right  heirs 
cftbejurvivor  of  his /aid  trufiees^  his  heirs  andqffignf 
for  ever.     Now,  fuch  effectual  ajfuranccy  accord- 
ing to  fuch  limitatipn,  called  for  the  infertion  of 
every  truji  injmh  ajfurance^  that  nnight  bp  requifitC 
effe£iually  to  ajfure  the  cftate  to  fqch  heirs  ofjucb 
furviving  truftee,  porfuant  to  the  faid  diredkion^ 
Therefore,  if  the  cejiuique  frtffi  had  had  a  righ^ 
to. call  for  an  affurance,  I  conceive,  it  muft  have 
been  fuch  a  one  as  would  cflfeftually  have  pro- 
vided for  the  frefervation  of  that  eontingent  re^ 
tnainder.     And  though,  if  it  had  been  the  cafe  of 
a  limitation  of  the  legal  eufimqry  efiat^  to  fuch 
ufes,  I  rather  think  (for  reafons  unneceflary  to  b^ 
entered  into  hf  re)  that  the  contingent  reniaind^r 
would  hav^  failed,  by  the  r^gnUr  expiration  of 
the  preceding  eftate,  before  it  could  veft  \  not- 
withftanding  the  legal  eftate  in  the  lUprd  would 
have  prefery^d  it  from  defiruSlion  by  any  pre*' 
cedent  tenants  for  lif^^  during  the  continuance  of 
foch  lives.    Yet,  under  the  authorities  I  hav? 
cited,  I  confider  the  legal  cuftomary  eftate  in 
the   trujiees  as   fufiRcient   to  fuffort  the  contin^ 
gent  remainder  in  the  copyhold,  and  prevent  it$ 
failing  by  the  determination  of  thofe  preceding 
truft  eftates  i  and  that  the  truft  in  the  interim, 
between   the  determination  of  thpfc  preceding 
eftates,  and  the  fajd  cpntingent  renr^ainders  vett- 
ing in  the  h^ir  of  the  furviving  trufiee,  refults  to 
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the  heir  at  law  of  the  tcftator  j  fubjcft  to  the  fub- 
lifting  truft  for  the  difcharge  of  the  incumbrances 
created  by  the  will.     Upon  the  whole,  therefore, 
I  incline  to  the  opinion,  that  the  furviving  truftee 
has  no  beneficial  jntereft  himfelf  in  gny  of  the 
cftates  in  queftionj  but^thaton  his  d^ceafe,  bi$,  / 
beir^xW  be  entitled  to  the  cofybolds  in  fee  %  thc"  y^fiif 
eftate  now  vbTled  in  fuch  furviving  truftee  being  <    .wjf 
fufficient  to  fupport  it.  ^   And  that  if  he  were    * 
now  conrjpcUable  to  convey  the  eftate^  purfuanc  '      'y 
to  the  deed  poll,  it  muft  be  in  fuch  a  manner  a*/; 
to  provide  for  the  effe£lual  ajfurance^  and,  con-^ 
fequcntly,  fre/ervation  of  fuch  contingent  rer''    / 
maindcn  '   "»    /'  ^ 
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UPON  the  fuppofcd  cfFedk-of  a  recovery 
by  th^  iflTue,  after  a  fine  by  the  anceftor 
tcnjint  in  tail,  in  regard  to  barring  re-* 
vcrfions  and  remainders  pycr. 


I  HAVE  perufed  the  draft,  and  apprehend  it  is . 
adapted  to  anfwer  the  intent  of  the  parties;  but 
I  am  to  obferve,  that,  notwithftanding  the  cove- 
nant inferted  for  levying  a  fine,  I  think  it  be- 
hoves the  purchafor  to  be  cautious  of  having 
fuch  fine  levied,  becaufe  I  think  it  a  matter 
of  doubt,  at  Uafty  whether,  if-//.  5.  and  his 
brothers  (hould  die  after  fuch  fine  levied,  in  the 
lifetime  of  the  lunatic,  any  of  their  fons  can,  by 
being  voucheJ  in  a  recovery,  bar  the  remainder 
in  fee.  Tenant  in  tail,  I  know,  may,  after  a  fine 
levied  by  himfelf,  bar  the  remainder  over,  by 
being  vouched  in  a  recovery,  becaufe  he  was  en- 
titled, and  tennt  in  tail  to  the  lands  ;  and  even 
this  point  was  formerly  doubted,  though  fettled 
now;  but,  J  do  not  know  any  inftance  of  its 
having  been  done  by  the  iflue,  after  a  fine  levied 
by  the  anceQor ;  and  feeing,  that  the  eftate  tail 
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is  barred,  and  difcbarged  by  the  fine,  by  force  of 
the  ftatutc,  and  no  right  dcfcends  to,  or  ever 
Is  in  the  iffue,  1  do  not  fee  upon  what  principle 
the  yopchiog  of  fpch  ilTue^  who  never  bgd  any 
eftatc  in,  or  right  to  the  lands,  can  have  aqy 
more  effeft  thao  the  vouching  of  any  other 
ftranger  in  the  world.  I  have  more  than  once, 
upon  cafes  of  this  nature,  delivered  it  as  my  opi- 
nion, that  fuch  an  expedient  was  by  no  means  to 
be  relied  on  ;  founded  upon  reafons  which  I  do 
think  neccffary  to  enter  into  here;  but,  as  I  ob- 
ferved,  that  the  agre.ement  upon  which  the  prefent 
tranfadion  proceeds,  fuppofed  the  iffue  of  the 
tenants  in  tail  capable  of  completing  the  title 
by  a  recovery,  after  a  fine  by  their  ancestor,  in 
the  f^me  manner  as  the  tenants  in  tail  themfelves 
might  have  done  •,  and,  as  I  am  aware  that  feveral 
gentlemen  of  the  profeffion  may  be  unappriled  of 
the  difficulties  which  appear  to  me  to  ftand  in 
the  way  of  fuch  a  conclufion,  I  therefore  thought 
it  incumbent  on  me  to  inform  the  purchafor  of 
my  apprchenfions  on  the  matter,  that  he  may 
ufe  due  confideration,  and  be  well  advifed  before 
he  decides  upon  taking  a  fine  in  pqrfuance  of  the 
(ovenant  inferted  for  that  purpofe. 
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THE  draft  was  accordingly  laid  before 
another  gentleman^  who  gave  it  as  his 
opinion^  that  if  the  iffuepf  the  tenant 
in  tail,  who  had  levied  the  fine,  came  in 
as  vouchee,  in  a  comnDon  recovery^  the 
remainder  over  would  be  barred. 


IT  then  came  again  before  the«  author, 
who  made  the  following  obfervations ; 

The  purchafor  could  not  more  effeftually  have 
purfued  my  recommendation  to  him,  to  be  well 
advifed  upon  the  occafion,  than  by  fubmitting 
the  matter  to  Mr.  — — —  *,  a  gentleman  whofc 
abilities,  judgment,  and  candour  juRly  claim 
every  poffible  attention  and  refpeft.  I  therefore 
cannot,  after  the  opinion  delivered  by  him  on  the 
point,  continue  to  entertain  a  doubt,  without 
thinking  it  incumbent  on  me  to  enter,  pretty  ex- 
plicitly, into  the  nature  of  that  doubt,  and  my 
reafons  for  it. 

*  A  gentleman  who  now  fills  one  of  the  highefl  offices  in  the 
legal  department. 


•  That  tenant  in  t)ail,  after  he^  has  levied  a  fine 
Cpurfuant  to-  the  ftatute)  of  ihe  intailed  landsg^ 
aad  thereb)^  barred  his,  iflue,  and  cooverted  th^ 
eft^te  tail  in£0  a  bafe  fee^  may  ftill,  by  being 
vouched  in  a  corrnnoa  recovery^  bar  the  Eeo^ain- 
d^rs^  aotwithftwdtng  m>  eftate  tait  is  then  fiib* 
li(li9g>  aor  any  right  at  all  m  him  to  the  Iznis^ 
is,  at  this  day,  clear  beyond  difpute  5  thovtgh  ic 
fliould  fecm,  as  is  obferved  by  Lord  Hardwkke^ 
%'Atk.  ooio  that  there  was^a  tirxie'wheft  even  this 
was  doubted;  but  that  doubt  has  long  6nce  beea 
reoioved,  vide  Barton  and  L^ver^  Cro.  Elix*  388.^ 
ii  Roll.  Rep.  223.,  and  Sir  fFilliam  Jo^sts^ 
Rtp^  74*  Indeed,  without  thefe  authorities,  I 
fliould  fcarcely  hdruate  at  the  concluHooy  as 
flowing  diredly  from  the  principles  I  fliall  haytft 
QCcafKm-  to  noti  je  in  the  fcqucl  of  nny  opinion. 

Now,,  therefore,  feeing*  that  the  tenant  m  tail 
himfelf  may,  after  he  has  levied  a  fine^  ftill  bar 
the  remainders  by  a  fubfequent  recovery,  al- 
though he  has  parted  with  all  the  eflate  and  right 
in  the  lands  from  himfelf  and  iffue,  and  deftroyedt 
theeftate  ta^ilj  and,  confequcntly,  that  the  liib- 
fiftence  or  continuance  of  the  eftare  tail  is  not  aa. 
elTcntial  requifice  to  his  power  of  barring  the  re-, 
mainders,  it  nnay  naturally  be*  aiked,  why  the 
fame  power  docs  not  defcend  to  his  iffuci  and, 
why  the  nonexiftence  of  the  eftatc  tail,  at  tic 
tinoe,.  deprives  the  ilTue  of  fuch  power  aoy  naorc 
than  it  do«s  the  anccftor ;  and^ifMicedy  if  we  ante 
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admit  that  there  is  any  fuch  thing  as  tjiiniiltd 
juris,  or /park  of  right  remaining  in  th*  tenant  in 
tail  after  a  fine  levied  by  him  with  proclamatibnsi 
and  that  fuch  fpark  of  right  defcends  to  his  ifluCi 
it  would^  I  believe,  be  very  difficult  to  diilinguifh 
between  the  efft&  of  a  recovery  by  che  tenant  in 
tail  himfelfi  after  a  fine  levied  by  himj  and  cite 
fuffered  by  his  ilTue  in  tail. 

This  leads  to  ah  inquiry  upon  what  grounds 
or  principles  it  comes  to  pafs,  that  the  vouching 
of  the  tenant  in  tail  in  a  common  recovery,  aftef 
a  fine  levied  by  him,  bars  the  remainders,  and 
whether  the  fame  principles  are  equally  appli^ 
cable  to  the  recovery  by  the  iflue  ? 

To  begin  with  the  fuppofed  /ctntilla  juris,  of 
/park  0/  right ;  I  know  it  is  an  exprefiion  that  has 
been  made  ufe  of  upon  certain  occafions,  but  I 
am  not  apprifcd  of  a  fingle  decifion,  relating  to 
the  fubjed  of  the  prefcnt  inquiry,  which  has  been 
'  grounded  upon  fuch  a  fuppofed  principle,  nor 
any  one  that  can  be  referred  to  it  that  will  not,  I 
conceive,  upon  exaniining  the  matter,  be  found  to 
depend  on  more  intelligible  principles.  It  feems 
very  like  one  of  thofe  cxpreffions  which  are  too 
frequently  ufed  to  evade  rather  than  inform  the 
vnderftanding. 

In  the  authorities  above  referred  to,  for  the 
effcdt  of  the  recovery  by  tenant  in  tail,  after  ar 

fine 
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fide  levied  by  him,  there  is  no%  a  fyllablc  of  any 
Jkintilla  juris  irv  the  tenant  after  his  fitie,  mw  the 
'moft  remote  alluGon  to  any  fuppoficion  of  that 
nature.  It  is,  in  every  one.  of  the  places  cited, 
accounted  for  upon  very  different  grounds,  which 
I  ihall  mention  hereafter  %  nor  do  I  know  of  any 
authority  for  our  referring  ic  to  fuch  principles. 

.  I  am. afraid  there  are  very  few  cafes  in  which  ic 
will  not  appear  of  too  imaginary  a  connplexion  to 
deferve  any  ftrefs  or  attention  >  but,  in  the  prelent 
cafe,  I  think  the  ftatute  of  fines,  32  Hob.  c.  36., 
contains  a  dircft  and  exprefs  negative  upon  ita 
admiffion  in  any  ftiape  or  degree  r  That  ftatutc 
cnafts,  that  oil  fines  levied  with  proclama- 
tions, &c.  by  any  perfon  or  perfons,  of  full 
age  of  21  years^  of  any  manors,  lands,  tene- 
ments or  hereditaments  before  the  time  of  the  faid 
fine  levied,  in  anywife  entailed  to  the  perfon  or 
perfons  fo  levying  the  fame  fine,  or  to  any  the 
anccftor  or  anceftors  of  the  fame  perfon  or  per- 
loos  in  poffeflion,  reverfion,  remainder  or  in  ufe, 
ihall,  immediately  after  the  fame  levied,  engroffed 
and  proclamations  made,  be  adjudged,  accepted, 
deemed  and  taken,  to  all  inidtits.  and  purpo/esy  a 
fufiicient  bar  and  difcharge  for. ever  againft  the 
fame  perfon  and  perfons,  and  tbeir  beirsj  >c\a\tn\ng 
the  fame  lands,  tenements  and  hereditaments,  ot 
any  parcel  thereof,  only  by  force  of  fuch  intail. 
Now,  after  this  perpetual  bar  and  difcharge,.  t» 
eli  intents  and purpofes^  againll  the  tenant  in  tail 
and 


44^  Cases  ifnJ  Ohnion^^ 

and  his  bcirs>  can  the  leaft  f{>ark  6f  rigbt  ht 
iofag^otd  to  remain  in  any  of  (benri,  af£er  a  fmt 
levied  by  hifn>  purfuanc  to  the  ftacute  i  would  u 
not  require  an  imagination  ftronger  than  the 
ftatute  itfelf  to  kindle  fuch  fpark  I  If  this/dntilla 
juris  be  termed  a  fiftiorii  it  may  be  afked,  how  a 
fidion  againft  an  a£l  of  parliament  ?  Are  ftatutes 
to  be  repealed  by  iiftions  ?  Poffibly  the  ufe 
ibmetimcs  made  of  the  expreffion  Jiintilla  jufis, 
upon  thefe  occafion8>  may  have  arifen  from  its 
being  firft  applied  to  the  power  which  the  tenant 
fiill  retains  (upon  the  principles  hereafter .  men* 
tioned)  of  barring  the  remainders  by  a  recovery, 
after  he  has  parted  with  all  his  right,  and  dif* 
charged  the  eftate  tail  by  a  fine  ;  and  frocn  de« 
noting  that  power  icfelf^  it  might  afterwards 
come  to  be  underftood  as  fbmetbing  on  which 
that  power  depended ^  and  thus  gradually  be<fome 
fubftituted  in  the  place  of  thofe  very  principles 
of  which  it  was  really  nothing  more  than  the 
effe&y  called  by  an  improper  name;  and  when^ 
this  impropriety  of  expreflion  has  once  led  to  an 
idea  of  a  fpark  of  right  remaining  in  the  tenant 
in  tail>  after  a  fine  levied  by  him,  (according  n$ 
the  (tatute,)  it  is  natural  and  reafonable  enough 
to  conclude,  that  it  defcends  in  the  fame  plight 
to  his  iffuej  for  what  fbould  prevent  itf  Buty 
however^  till  the  enabling  claufe  above  cited  itf 
repealedj  it  perhaps  would  be  better  ta  decline 
entering  into  any  reafbns  at  all  for  the  e^ed  of  a 
recovery  after  a  fine  by  tenant  in  tail,  thaa  to 
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thiqk  of  accounting  for  or  fupporting  it,  upon 
the  principle  of  any  fuppofcd  fpark  of  right  i-e- 
maining  uncxtinguiflicd  or  undifchargcd,  by  the 
fine.  '  ' 

There  is  not,  as  I  obferved  before,  in  any  of 
the  authorities  above  cited,  rcfpcfting  the  oper- 
ations of  a  recovery,  by  tenant  in  tail,  after  a  fine 
by  him,  the  mention  of,  or  dlufion  to  any  fup- 
pofcd yJ:/»/i7/a\/«m,  as  the  reafon  for  the  bar, 
-vtrhich  there  certainly  would,  if  any  fuch  prin- 
ciple had  been  acknowledged  or  attended  to, 
upon  thefe  occafions ;  on  the  contrary,  the  tafe 
was  exprefsly  put  by  the  judges  Hutton  and 
Janes^  in  a  folemn  argument  in  the  Exchequer, 
and  not  denied  by  any  other  of  the  judges,  as  an 
inftance  of  a  bar,  by  a  recovery,  in  a  cafe  wherfc 
no  man  could  poffibly  fay  or  fuppofc  any  right 
at  all  fubfifted  in  the  tenant  in  tail. 

The  reafons  laid  down,  in  our  books,  for  the 
operation  of  a  recovery,  by  tenant  in  tail,  in  bar- 
ring the  eftatle  tail,  and  the  remainders,  or  rcver- 
fion  thereon  depending  and  expedtant,  may  b$ 
diftinguilhed  into  four. 

The  firft  I  fliall  notice,  is  the  recompchce  in 
Talue  5  vide  Pi^.  12.,  which  is  fuppofcd  to  be  re-- 
covered by  the  tenant  in  tail  againft  the  donor 
or  his  heirs,  whoiti  he  is  fuppofcd  to  vouch,  in 
lieu  *nd  ifiead  of  the  id  tailed  lands  recovered 
o «  againft 
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agajnft  the  tenant  in  tail  ;•  which  Tecompencc,  as 
it  is  fuppofci  to  go  in  the  fame  intailcd  line, 
and  courfe  of  dcfcent^  as  the  intatled  lands  re- 
covered againft  the  tenant  in  tail  would  have 
done,  is  confidered  as  an  equivalent  and  com- 
penfation  to  the  iflue,  for  the  intailed  lands 
which  fueh  iffuc  was  deprived  of  by  the  recovery,  r 

This  principle  eqqally  extended  to  a  recovery 
fufFercd  (before  the  ftatute  of  fines)  after  a  feoff- 
rnent,  with  warranty,  or  a  fine  levied  by  tenant 
in  tail,  notwithftanding  he  had,,  by  fuch  feoff- 
ment cOr  fine,  parted  with  the  eftate  entirely,  as 
^ainfl:  himfelf,  becaufc  his  vouchee,  the  fup- 
pofcd  donor,  or  his  heirs,  coming  in>  and  enter- 
ing Into  the  warranty,  tenant  in  tail  had  judg* 
rncnt  to  recover  in  value  againft  him  for  the. 
eftate  tail  which  he  fo  came  in  to  defend ;  and 
this  rccompence  went  to  the  iffue  in  lieu  of  the 
lands  loft  by  the  recovery,  juft  in  the  fame  man- 
ner's it  would  have  done  if  no  feoffment  or  fine 
had  preceded  the  recovery  by  the  tenant  in  tail ; 
but  though  the  barring  the  iffue  is  endeavoured 
to  be  accounted  for,  and  faid  tp  depend  on  this 
principle  of  the  "fuppofed  recompencc;  yet,  it  is 
by  no  means  agreed,  that  the  fame  principle  ex- 
tends or  is  applicable  to  the  barring  the  fe- 
niairidcrs  or  reverfion  i  on  the  contrary,  it  is  dc* 
nied  by  fevefal  authorities ;  yidc,  Salk,  569, 
P/f.  d'l.  I  WUf.^Ti.  I  Burr.  115.  Indeed,  if 
this  principle  could  b^, extended. tcthe  barring. 

\^    •'^   '  '    -    : *      the 
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the  rerhain<Jers,  as  well  as  the  ifliic  j  yet,  fceirigi  • 
that  the  rccompence  is  fuppofcd  to  cbttit  in  lieu 
of  the  cftate  loft,  and  that  the  tenant  or  vouched 
cit  be  fuppofed  to  loft  n6  othe?  cftate  tfidri  Mrhat 
he  has,  or  comes  in  privity  of,  it  would  be  niS- 
ceflary,  in  order  t6  apply  it'tb  a  recovery  by  the 
iflue  after  the  fine  with  proclamations  by  the  an* 
ceftor,  to  confider  fuch  iflue  a&  coming  in  of  the* 
cftate  tail  j  that  is,  of  an  cftate  which  he  ncvci^* 
had  any  right  or  claim  to,'  or  any  concern  with^ 
in  the  world,  all  his  privity  therewith  being  ch-t 
tircly  precluded  by  thac  a£k  which  difchargcd* 
the  eftate  tail  before  the  iflue  became  entitled 
to  ir."  *        ■     ■ 

This  poliibly  might  be  attfended  with  ftiiftc 
difficulty,  which  is  hot,  1' think,  worth  bur  en- 
deavours at  obviating  i  becatife  this  principle 
of  th^  fuppofed  recbmpence  has  been  fo  often 
treated  by  our  courts  as  an  overftrained  fiftiorii 
inadequate  to  the  purpofcs  for  which  it  is  ad- 
ducedj  and  therefore  rejefted  by  them  for  other 
grounds  of  a  different  nature,  that,  I  think,  we. 
ought  to  be  cautious  of  any  reliance  upon  it^  I 
fliall  therefore  pafs  to  the  next  reafon  afligned  by. 
the  bboks^  which  is  particularly  applied  to  the 
effcfl:  of  a  recovery,  as  barring  the  remainders 
and  rcverfionsi  which  fome  profefs  to  account 
for,  by  telling  us,  that  the  recoveror  comes  in, 
in  continuance  of  the  eftate  tail ;  for  that  the  re-r 
iOverycnlapges  the- eftate  tail,  which,  by  fuppo- 
«.  ;  'f^v  o  o  2  fition 
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^txon  of  lawi  has  a  perpetual  continfahcei  f^ 
P^«  21.  and  the  authorities  there  cited, 

Thi$  reafon  is  curious,  and  favours  much  of 
leg^l  Qiagk.  It  is  faid  to  have  its  foundation  in 
the  aftute^eis  of  the  judges  i  and  who  but  judges 
could  have  bteea  (b  aftute  m^y  be  di$cult  to 
fay.  It  certainly  proceeds  horn  a  depth  beyond 
the  reach  of  comoion  apprehenfions ;  to  me^  at 
leaft^  ib  far  from  explaining  an  iota  of  the  matter, 
it  calM  for  fuch  an  explanation  itfelf,  as  I  defpair 
of,  to  render  it  intelligible ;  but  whether  it  be 
intelligible  or  not,  admitting  it  to  be  a  reafon  for 
the  bar  to  remainders  and  reverfions,  efFefted  by 
the  recovery  of  one  who  has,  or  ever  had  an 
cftate  tail,  or  a  right  thereto,  in  the  lands  re- 
covered, the  queftion  remains  how  we  are  to  ap« 
ply  it  to  a  perfoH  who  has  not,  nor  ever  had  any 
eftate  tail,  or  right  or  claim  to  one  in  the  lands  ? 
wiiich  is  the  cafe,  in  refpcdt  to  the  iflV^e  in  tail, 
after  a  fine  levied  by  his  anceftor,  purfuant  to  the 
ftatutei  for,  though  the  law,  in  favour  of  the 
general  power  of  alienation,  may  allow  a  perfon 
having  a  limited  fpecies  of  inheritance  in  lands, 
by  a  certain  mode  of  conveyance,  to  difcharge 
^his  eftate  of  its  limits,  and  open  it  into  a  full  and 
complete  title,  it  does  not  feem  clearly  to  follow, 
that  the  fame  power  ihall  belong  to  a  perfon  who 
sever  had  any  property,  right  or  claim  at  aU  m 
or  to  thofe  lands.  That  the  remote  intereft  of  % 
remainder  man  or  reverfioner^  after  an  eftat* 
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till,  fliould,  for  the  general  purpofes  of  alien* 
atioDj  and  the  ponveniencies  th^n^ce  arifing  to  t 
commercial  focietyj  be  fabjefted,  in  a  certain  de- 
gree, to  the  power  of  the  i?enant  in  tail,  Who  lias 
a  more  immediate,  and  therefore,  in  fad;  a  greattr 
property  and  interefl:  in  the  inheritance  of  the 
fame  lands,  may  not  be  d^ehied  unr eafonable  5 
but,  that  the  property  or  inteFeft'^atAy  man^  •^is 
that  of  the  remainder  man  or  reverfioiier  in  the 
ilKailed  lands,)  fiiould  be  ibbjeAad)  in  any  dt* 
gree,  to  the  power  of  a  perfon^  (ts  the  ifibe  in 
tail  after  the  fkie  of  bis  )inceftor,)  who  never  liad 
ftny  ineereft  or  claim  in  or  to  chofe  lands,  feeinsrfo 
be  a  propofition  that  may  be  open,  to  confideraUe 
objedions,  unlefs  in  any  particuhr^cafe,  wbete 
for  general  convenience,  it  ta^y  be  efiiii^iiffatil  toy 
fomc  rule  of  law. 

Here,  perhaps  it  may  be  wged,  that  tenahtih 
tail  himfelf,  after  a  fine  levied. by  him,  With  Jiro- 
clamations,  has  no  property  or  right  left  In  him 
of  or  to  the  lands;  alid,  thei^efore,  his  power  to 
bar  the  remiinder^  or  rever^i^,  lifter  fiith  fiwe^ 
is  liable  to  the  fame  objeftior^.  I A  anfwier  to 
this  it  may  be  oWerved,  that  fueh  ifehant  m  tail 
does  not  come  under  the  defcription  of  otie  Who 
^ever  bad  any  eftate  in,  or  right  to  the  Undft  :  hl( 
once  had  th^t  degree  of  eftate  or  title  therein  to 
which  the  power  of  barring  his  ifiTue  and  the  rcw 
maindets  was  incident^  he  h2$  b^red  the  fifft 
by  the  fiAe*,  and,  by  ttte  fubfuqilefct* recovery,  he 
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.on]y  proceeds  in-doiog  what  (he  Hne  did  not  eic^ 
i;t9id  m,  ^nd  wha(  he  might  have  done  wi&hout 
^hefine)  (^.efides^  there  i^:a  >vel.Uknown  rule  in 
^Qfir  law$  frP9i  which  the  operatjiop:  of  fuch  Tub- 
:if9«enf  recovery,  in  fuch  C4fe,  fce;ips  ncccflarily 
.tp  ffifult..   This  ruljB.is  the. third,  in  order  pf  the 
;four  iptO'^hich  J  mean. to  diftmgi|i{h  the  reafons 
^g^lgttCd  foi^.^^pffeft  of  a  conrupoi)  reppvery  by 
.tenant in  Hx^^  it  ifi.thi$,  that  wherever  a  perfpn 
-CDtQes  in  a^jTOiijclhee  in  a  Cooimon  recovery,  and 
iCnten   into   the  warranty,   he  is  iconHdered  as 
comixvg  in,  not  inerely  of  the  ed^te  which  he 
tinay  then  have  in. the  lands,  (if  any,)  but  as 
laming  in  of  (or^  in.  the  kg^l ;phrafe,  in  privity 
My^ll  oiier  ^fiat^s  and  rigkfs^  which  be  ever  had 
JHy.^ftoJheJ^me'land;^  i  vide  Salk;.  571.,  Pig.  1 14. 
118.,  Brook.  Tail  P/eaj  32.     Upon  his  engaging 
in  the  defence  of  lands,  he  is  confidered,  injudg- 
:j|>f!(nt  oC  laW)  a>  doing  fo  to  the  utmofi:  extent  of 
%»)(  rigHt.Off  iptereft  he  evej-  had  iij  thofe  lands  -, 
:g|Hi>  CQoftqpenjtly,  j^s  conf)iag  ii)  to  fuch  defence 
ip  ihe  feme :  nj^nnei:,,  an(J  >^ith  the  fanie  efFeft  as 
^if  he  .werer/theAJlSpaUy  invefted  with  all  fuch 
'jeftares  andxight$*  .  The  recovery  againft  him  is 
;fuppO&d  to  k^  cQg[>rpeBfurate  with  thfs  greatcft 
^^tf  Qr  r^ht  whi^ii.he  is  fa  cof) fleered,  as  cpnr)- 
iAg  in  to -defend  5  and,  confequently,  a^  he  is 
'fuppofed  to  come  in*  of  the  leftate  tail  which  he 
-once  had  in  hind,  to  jhe  fame  cfFc(3t  ais  if  he  were 
{thin^aftuaUy  fciftd  thereof,  the- recovery  againft 
hir^xrnwtl  have. the  very  fxixe  operation,  and  bp 
\'  , ,  ^       ^  attended 
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attended'  with! i(he,.:ftmie  confcqiimcfs  :as  if  he 
were  aftually  .feifed'of  the  eft:flt»  Hiif  iit  the  Wnftf* 
N<»ey  if  he '.mtot^  fb  ftifcd.i:it;,1^  clear  the  re*- 
maiiiders  an4  -^eirerGon  woMld^.^e^.J^arred ;  thi:/. 
muft,  thereforcjvbe  equally; fa^rrp^  by  a  recovery; 
i»,  which.he  is^ooulidcrcd  in  taw  fo.  fcifed.  This. 
principle^  Ibelieve^Js  uoiverfally  ackdo^ledg^dj 
and:ic4s  the  atly: ground  noticed  by  the  court  in 
the  above  citod  cafe  of  Lever  v^.BarfM,  as  re- 
ported by  Croie^  and  alfo  by, Sir  W^JmeSy.inxhit^ 
cafe  put  by  him,  in  the  plac^^.aboye.refeiFried  to»: 
for  the  hkc  effected  by  the  recovff y  ,of  the  tenant- 
in  tail  after  a  floe  levied  by  h|ra.i,<in  ncfith^r^^o^ 
yhich  cafes,  as  I  obferved  before,  is  there  .,tbQ 
moft  diftant  fuggeftion  .of  any  idea  or  (gp^Or, 
fition  of  a  /cinHlla  juris  y  but  the  principle^  of;  9 
man's  coming  in  of  all  the  eftates  and  righj;$; 
which  were  ever  .in.  hino,  thoug^h  it  appli^j  dir. 
redly  to  the  tenant: i^  tail  hinafelf,  does  not  fccm- 
fo  applicable  to  the  iffue  After  a  fine  levied  by; 
the  anccftor,  porfuaat  to  the  .ftatuie,  unlcfs  w^ 
can  fuppofe  a  man'.to  come  in  .of,  or  invefte4: 
with  4n  eftate  which  never  was  i;i  him,  and  t^i; 
which,  he  newerv  had  any  fort  of  title  or  claim  in- 
the  world.  The  tenant  in  tail  was  once  feifcd  of^; 
or  entitled  tp  the  eftace  tiul  s  consequently,  u^i^^ 
t|;ie  principle  of  a.man'SnCQm^Bg  in  as  vouchee. 
of  all  eftates  and  rights  th^t  hq-  ever  had,  he . 
comes  in  of,  or  is  invcfted  ^th*  fjciclv  eftate  tail}^, 
but  the  cafe  feems  very  di^cf^nt  ,w^ih  the  iffwe,  ' 
affcrafine  wUh  J)roclamatiQns^by  thjB  ancef^pr^^ 
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fijcb  iiTtie  never  had  any  right,  title  or  claim  td^ 
Bdr  was  concerned  or  intcreftedi  inanyd^gnM, 
hi  the  cftate  tail,  that  being  tewfnguifhed;  and 
fbe  iflbe  barred  hj  the  anceftor'i  finfe  ;  therefore, 
the  fame  principle  does  not  apply' la  him,  unlefs 
a  principle  which  invefts  a  nr>aii  with  all  eftatM 
and  rights  he  ever  bad  can  be^nderftaod  to  in- 
veft  him  with  eftatea  and  rights  ^  he  never  had«. 
Gould  wej   indeed,  extend   the  princq>le  of  a 
man's  cMoing  m  Df  all  eftates  and  rights,  &€.  fo 
far  as  ttfronflder  him  coming  in  c(y  and  mvibfted 
wlrh^  not  only  all  'eftates  and  rights  wMch  were 
ever  jn  him,  but  alfo  all  fuch  lis  were  ever  in 
bi6  aneeftors,  we  might  then  proceed  to  apply  it 
to-ai  Recovery  fuffeted  by  the  iflbe  after  a  fine,  with 
proclamatioBS  :by  kh^  anctftor  ^  bu<  I  cannot  find 
the  rale  any  where  laid  down  in  fuch  an  extent. 
Ail  Che  authorities  I  have  ^onfulted  or  have  mer 
with  upon  the  miitter,  go  no  further  than  the 
tenant's  coming  in  of  all  the  eftates  and  rights 
that  were  ever  in  bimi  and,  if  we  reafon  upon 
the  matter,  we  may  perhaps  find  foaie  difficulty 
ill'  conHdcriflg  a  man  as  coming  in  to  defend; 
aftd^  for  that  purpofe,  as  invefted  with  any  eftate 
that  was  in  his  aneeftoV,  to  which  no  right,  title 
of  daim  ever  defcended  to  him.     A  man  may 
not  dnreafonably  be  eonfidered  as  engaging  \n 
the  ippport  and  defence  of  a  title  to  the  extent 
of  any  right,  title  or  claim  he  ever  had  to  thie^ 
lands;  but  it  is'  another  thing  to  fuppofe  him 
corrilng  ip  fnyefttd  with^  and  engaged  to  defend 
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ft  tide  to  which  be  had  not  the  leaft  claim  or 
right  in  the  worlds    If  any  metaphyfical  reafotls 
can  be  framed  in  fupport  of  the  latter  fuppofi*- 
tion,  they  may  probably  be  oppofed  by  argu- 
ments of  a  more  intelligible  complexion ;  I  tta 
aware  indeed,  that  in  a  trcatifc  written  by  Nfff^ 
intitlcd  the  Cortiplete  Lawyer,  p.  86,  87.,  it  is 
faid,  that  the  fcope  of  a  common  recoveiy,  with 
dbtible  voucher,  is  to  bar  the  firft  voucliee  and 
his  heirs,  of  every  fuch  cftate  as  at  any  time  w» 
in  the  fame  vouchee,  or  any  of  his  anceftors 
whofe  heir  he  is  of  fuch  elhite,  and  all  other 
perfons  of  fuch  right  to  a  reverfion  or  remainder 
as  were  thereupon  at  any  time  expe&ant  or  de-^ 
pendant.     Now  this  role,  primd  fade^  appeam 
applicable  to  a  recovery  by  the  iflbe  in  tail  after 
a  fine  levied  by  the  anceftor;  and  if,  upon  exa* 
tnination,  it  proved  fo»  who  would  venture  upoa 
a  conclufion  delivered  in  thefe  general  icrms^ 
without  any  authority  or  reafon,   unlefs  fome 
decifion,  eftabliflied  rule  or  principle  could  be 
found  to  warrant  it  ?    This  rule  has  been  copied 
into   fome    late    compilations ;   and   I  find  it 
adopted  by  the  editor  of  the  laft  edition  of  Pigot, 
in  a  marginal  note,  where  inftead  bif  acknowledg- 
ing the  author  of  it,  he  cites  three  or  four  au- 
thorities that  by  no  means  warrant  its  application 
further  than  to  the  cftates  or  rights  which  were 
at  any  time  in  the  vouchee  himfelf  i  bur,  upon 
attending  to  this  rule  as  laid  down  by  I^cy^  we 
ihall  £nd  he  fpeaks  of  a  recovery  whereby  the 
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iflue  is  barred)  whicbj  thereforoj  does  not  apply 
to  a  recovery  by  the  iflue  after  a  fine  with  pro- 
daaiations   by  the  anceftor,   becaufe  there   no 
efUte  tail  is  barred,  as  there  is*  none  fubfifting  to 
be  barred  ;  .when  he  fpeaks  of  barring  fuch  eftate 
as  was  ever  in  the  anceftor  of  the  vouchee,   he 
not  only  fuppofes  a  recovery  whereby  fuch  eftate 
is  barred,  which  is  no?  the  cafe  where  no  fuch 
cftate  fubfifts  to  be  barred,  but  he  fays  of  any 
q{  his  anceftors  wbo/e  h&ir  he  is  of  Jucb  eftau. 
NoW|  after  a  fine,  with  proclamations  by  tenanc 
in  tail^  no  one  qan  be  heir  of  the  eftate  tail,  it 
being  deftroyed  or  difcharged  by  the  ftatute ;  fo 
that,  .although  a  recovery  may,  whenever  it  bars 
an  eftate  tail  that  ever  was  in  any  anceftor  of  the 
vouchee  wbofe  heir  he  is  of  fuch  eftate,  alfo  bar 
any  remainder  or  revcrfion  that  ever  was  cxped- 
ant  thereon,  it  dgcs  not  follow,  that  a  recovery 
which  does  not  bar  an  eftate.  (all  .that  w^s  in  th^ 
vouchee's  anceftor,  (as  it  cannot  if  no  fuch  eftate 
fubfifts,)  and  of  which  eftate  the  vouchee  is  no|: 
heir,  (as  he  canoot  be  if. there  is  no  fuch  eftate 
to  defcend,^  will  b^rthe  reiD^inders  or  reverfion 
which  at  any  time  was  dependant  or  cxpedant 
on  fuch  eftate  5  and  the  alternative,  or  ip  any  of 
bis  anceftorSi  fcems  added  in  refpeft  to  an  cftate 
which,  thpugK  once  ip  any  aijceftor,  has  been 
difcontinued  by  fuch  anceftor  j  in  \vhi.ch  cafe  the 
ejiate  never  was  in  the  iffue,  but  only  a  right  of 
anion-,   which  fight  is  fu|pcient  tp,  give  tffcGf, 
and  validity  to  the  |-ecovcry,.ia  which  fijch  iflije 
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Is  vouched.  Btit^  th^t  the  voUchmg  i>f  the;iffiie 
in  taii^  where  no  right  to  the  eftate  tail  dc/o^fidSi 
will  not  bar  the  remainders  or  revetinqn  appcfirs 
from  the  cafeftated  by  Jenkins^  2fi.^viz.  that  if 
•  tenant  in  tail,  remainder  in  fee,  h  attainted  of 
treafon  and  dies,  and  the  heir  of  his  body  is 
vouched,  it  does  not  bar  the  rem^indeiiss  bft- 
/caufe,  9s  the  eftate  tail  was  forfeited  to  the  king, 
;t  never  defcended  to,  nor  was  in  the  heir,  nctf 
any  right  thereto.  Now  what  is  the  difference  bi> 
tween  the  dcfcent  of  the  eftate  tail,  or  any  rigI|Lt 
thereto,  being  prevented  by  the  26  H^  8.  c.  13. 
which  makes  cftates  tail  forfeiuble  to  the  king  for 
jtreafon,  or  by  the  Statute  of  fines  which  deprives 
the  iffuc  thereof  as  much  as  the  forfeiture  for 
treafon  does  ?  for  it  feems  there  is  no  corruptioa 
of  blood  to  aid  in  preventing  the  defcent  of  any 
Jcintilla  juris y  or  phantom  of  right  in  one  cafe  any 
more  than  in  the  other,  becaufe  it  has  been  held, 
;chat  attainder  for  treafon  makes  no  corruption  gf 
blood  as  to  lands  intailed  5  fee  3  Co.  Rep,  10.; 
indeed  'Jenkins  fays  further,  that  a  recovery  by 
icnant  in  tail  himfclf,  after  attainder  for  treafon, 
would  not  bar  the  remainder;  and,  therefore,  io 
this  refpedt,  the  effe^  of  the  forfeiture  by  at- 
tainder may  befaid  to  differ  fro m^  the  bar  by 
the  ftatutc  of  fines;  but  this  is  exprefsly  ac- 
counted  for  on  a. principle  very  wide  from  any 
fuppofed  right  remaining  in  the  one  cafe  any 
more  than  in  the  other  ;  for  2  Rolles  Abr.^ 
^<?1*  394m  f^ysj  tbaf  a  rfcovcry.by  tea^nt  in  tail, 
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Jktf  a  fine  levied  by  him,  bars  the  remaindenj 
notwitbftanding  there  is  no  eftate  tail  then  fub<. 
ftKng ;  becaufe,  it  is  confidered  as  a  commM 
mffkrancti  and,  that  a  recovery  by  him,  after  at- 
tatfider,  does  not  bar  the  remainders ;  becaufe  it 
is  M/  confidered  as  a  common  aflurance.  This 
brings  me  t(>  the  fourth,  and  indeed,  I  conceive, 
anoft  mattrial  ground  aflfigned  for  the  effeft  of 
a  common  recovery  by  tenants  in  tall,  in  barring 
At  reverfion  and  remainders,  which  is  its  being 
confidered  as  a  common  aflurance ;  fee  2  Roli, 
^^^^  394>  3  ^^-  ^^-  40»,  I  WilJ.  73.,  I  Bttrr. 
115. ;  that  is  a  mode  of  alienation  or  convey- 
ance whereby  tenant  in  tail  is  enabled  to  unfetter 
bis  eftate,  and  convey  a  title  to  the  whote  fee^ 
difcfaarged  of  the  eftate  tail,  and  all  remainders 
and  reverfions  thereon  depending  or  expedants 
this  is  a  ctcar  and  inteUigtbk  principle,  and  one 
that  almoft  arifes  from  neceffity  i  from  that  de-^ 
mand  for  a  circulation  of  property  which  icema 
infeparable  from  a  commercial  ftate» 

Kow>  if  we  endeavour  te  apply  this  princ^>Ie 
l»  ihe  prefent  cafe,  may  it  not  be  obje&ed,^  that 
the  power  of  making  a  common  aflfurance  of 
lands  feems  to  imply,  that  Ibme  eftate,  right  or 
title  in  or  to  the  fubjed  of  that  power  either  does 
fi^ift,  or»  fome  time  or  other^  did  exift  in  the 
pesfon  exercifing  fucb  powers  for  how  is  a  perfen 
to  be  confidered  as  making  a  common  afluraoce 
«f  lands  who  never  had  any  intereft  therein  to 
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afiure ;  if  Tuch  a  perfon  can  convey  or  alTure  apf 
thing  therein,  ic  muft  be  the  property  of  another 
that  he  fo  aflfuresj  wbilft  he  transfers  or  deparct 
with  nothing  from  himfelf.  This  would  be  a 
kind  of  power  which  thefe  probably  would  be 
fonne  difficulty  in  perfuading  a  fcrupulous  ca« 
quirerj  that  it  could  have  its  foundation  in  any 
principle  of  juftice,  reafon,  or  policy*  The  iffuc 
in  tail  feems  to  ftand  exadtly  in  this  Htuation  ii% 
refpeA  to  the  intailed  lands  after  his  anceftor  has 
aliened  them  by  fine  with  proclamations;  for, 
in  that  cafe,  fuch  iffuc  has  not>  nor  ever  had  any 
cftate,  right  or  interelt  at  all  in  the  lands ;  and 
if  he  can  make  any  effei^ual  common  alTurancc 
of  thofe  lands,  it  muft  be  of  the  property  of  Tome 
other  perfoa  therein,  he  never  having  had  any 
right  or  intereft  therein  himfelf.  The  cafe  is 
otherwife  with  the  tenant  in  tail;  he  had  that 
eftate  and  intereft  in  the  lands  to  which  the  law 
annexes  a  power  of  making  a  common  aflfurance 
of  the  whole  fee;  his  fine  does  not  amount  to 
fuch  a  complete  alTurance,  it  goes  only  part  of 
the  way  towards  it ;  therefore,  having  executed 
hig  power  of  ajienation  in  part  only,  what  is  there 
unreafonable  in  fuppofing  him  capable. of  fup^- 
plying  the  defeft  ?  and  completing  the  aflurance 
by  a  fubfequent  recovery  ?  Why  (hould  an  in-* 
complete  affurance  n:iade  by  any  perfoo,  prevent 
his  after  confirming  htslc>wn  ad?  and  fnakii^ 
his  title  as  complete  as  the  nature  Of  the  «ftate 
would  have  capacitated  him  ta  do  in  cafe  kt  h«d 
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never  made  the  preceding  incomplete  affurance  ? 
For,  taking  the  matter  fimply  upon  the  footing 
of  a  common  affurance^  there  is  nothing  ftands 
in  the  way  of  the  tfFefl  of  a  recovery  by  tenanif 
ih  tail,  after  a  fine  levied  by  him,  but  a  lefs  per-^ 
fcft  mode  of  aflurance  previoufly  made  by  him* 
felf,  which  he  may  therefore  be  fuppofed  capable 
of  completing  by  a  confirmation,  or  more  perfcft 
mode  of  aflurance  when  the  time  arrives  at  which 
he  would  have  been  capacitated  to  make  a  per- 
fcft title,  if  his  preceding  conveyance  were  out 
of  the  way;  whereas,  in  the  cafe  of  the  heir  in 
tail  after  a  fine  by  the  anceftor,  it  is  not  any  pre- 
ceding aiTurance  of  his  own  which  he  may  be 
fuppofed  capable  of  perfecting,  but  the  obftacle 
is  the  aft  of  another  perfon  fo  difpofing  of  the 
land  as  to  prevent  the  heir  having  any  right  or 
intercft  therein  to  make  any  aflurance  at  all  of 
it.  Having  thus  far  explained  the  nature  and 
reafon  of  my  doubts,  I  would  by  no  means  be 
underftood  to  deliver  an  opinion  upon  the  poin^ 
either  way  ;  I  cannot  help  thinking  it  a  matter  of 
much  difficulty  ;  and  all  that  I  mean  to  fhew  isj 
that  the  point  does  not,  for  the  reafons  abo^e 
cxpreflTed,  feem  to  me  fufficiently  clear  to  be 
prudently  relied  onj  at  the  fame  time  it  is  my 
fincere  wilh  to  have  my  doubts  removed,  and  fo 
fee  the  point  cftabliflied  upon  clear  grounds, 
which  one  fingle  adjudicati6n  or  opinion  of  a 
court* would  do.* 
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If  the  tnatter  wfere  br«wght  to  w  tegal  difcuf- 
fion,  it  might  probably  be  determined  in  favour 
of  the  recovery  by  the  iflfue  ;  I%hinfc  the  cafe  of 
a.  recovery  by  the  iffue  in  rail,  after  a  fine  levied 
by  himfelf,  in  the  lifetifne  of  his  anccftor,  might 
be  argued,  and  dwelt  upon'  in  fupport  of  the 
recovery;  though  I  am  aware,  th^t  upon  the 
ground  of  a  common  affurance,  that  cafe  might 
be  diftinguifhed  from  the  prefent,  as  the  only 
objcAion  to  the  recovery,  in  that  cafe,  would  be 
the  preceding  imperfed  affurance  by  tht/ame' 
ftrfon:  Perhaps  it  might  alfo  be  urged,  that 
though  the  eftate  tail  has  no  longer  any  con- 
tinuance as  between  the  ijGTue  and  the  conuzec 
in  the  anceftor's  fines  yet,  as  between  the  donor 
or  his' heirs  and  the  iffue,  the  warranty  may  be 
confidered  to  continue,  fo  as  to  entitle  the  iffue, 
upon  being  vouched  in  a  common  recovery,  to 
recover  in  value  againfl:  the  donor  or  his  heirs, 
in  the  fame  manner  as  if  the  eftate  tail  had  not 
been  barred  j  and,  for  that  reafon,  the  remain- 
ders may  be  fuppofed  to  be  barred  as  they  would 
if  the  eftate  tailhad  not  been  barred  before;, 
and,  upon  its  being  objedcd  that  the  recompence 
in  value  feems  to  be  confined  to  the*iffue,  and  is 
not  the  reafon  for  barring  the  remaindeh,  it 
nrjight  be  anfwered,  that  however  diftinft  the 
grounds  or  reafons  for  barring  the  iffue  and  the 
remainders  may  be,  they  are  always  found  fo 
united  and  concomitant,  that  there  cannot  be  an 
inftancc  wherein  a  recovery  by  tenant   in   tail 
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yhout  ae  the  fime  time  .Earring 
^Pr  vice  ver/a  i  fo  that  whatever 
^00e  leparate  reafon  for  either,  the  reafoa 
^tf^e  other  always  accompanies  it;  and  flioulcl; 
it  be  obferved,  that  the  queftion  is  not  about  a 
recovery  whereby  the  iflue  is  barred,  that  having 
been  previoudy  done  by  the  fine  of  the  ance^or^ 
the  fame  obfcrvation  may  be  applied  to  the  re* 
GQvery  of  the  anceftor  himfelf,  after  his  fine  ;  and 
therefore  we  may  extend  the  propoQtion  to  this,^ 
that  there  cannot  be  an  inftance  of  a  recovery  by 
tenant  in  tail  which  would  bar  the  iflue,  if  not 
before  barred,  that  will  not  at  the  fame  tinae  bar 
the  remainders  and  reverfion,  if  not  before 
barred;  and  then,  by  parity  of  reafoning,  the 
like  reference  may  be  extended  to  the  recovery 
by  the  iflue.  This  will  neceflTarily  lead  to  the 
grounds  above  noticed  for  diftinguifliing  be- 
tween the  recovery  of  tenant  in  tail  and  that  by 
Ms  iflue  after  a  fine  by  the  anceftor ;  and  in  op- 
pofition  to  whatever  weight  they  might  have,  we 
might  urge  the  general  inconveniencies  of  per- 
petuities, and  the  conftant  fpirit  and  bent  of  our 
laws  to  avoid  and  remove  them.  For,  if  a  re- 
covery by  iflue  in  tail,  after  a  fine  by  the  an* 
ceflor^  will  not  bar  the  remainder  or  reverfion, 
fuch  remainder  or  reverfion  mull  continue  to 
fubfift  as  a  future  eftace  or  intereft,  to  take  cffedt 
in  pofieflion  upon  the  remote  event  oC  the  general 
failure  of  iflue  of  the  tenant  in  tail,  incapable  of 
being  barred  or  deftroyed  by  any  means  what-^ 
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cv^r  I  and  this  would  be  a  perpetuity  to  a  degtee 
beyond  any  thing  allowed  in  all  the  dodtrine  of 
future  ofcs  or  executory  devifes. 

It  is  true,  thaf  by  the  common  law,  before  the 
ftatute  de  donis,  there  was  a  poflibiliry  of  reverter 
in  the  donor  and  his  heirs,  upon  the  failure  of 
iffue  of  the  donee  5  but  then,  this  poffibility  was 
capable  of  being  barred  by  the  donee  after  ifluc 
born }  and  Ihould  it  be  anfwered,  that  the  like 
perpetuity  fubfifts  in  moft  cafes  of  bafe  i^ecs,  as  a 
gift  to  a  man  fo  lotrg  as  another  man  (hall  have 
heirs  of  his  body;  or,  as  fuch  a  tree  (lands, 
where  the  reverfion,  though  a  mere  po(nbility, 
not  transferable,  is  yet  incapable  of  being 
barred;  I  (hould  think  it  might  fairly  be  an- 
fwered,  that  the  unremedied  continuance  of  an 
inconvenience  is  one  of  the  moft  extraordinary 
arguments  that  can  be  urged  for  the  fupport  and 
e(labli(hment  of  another* 

But,  in  (liort,  to  recapitulate  the  fubftarlce  of 
what  I  have  been  faying,  as  I  cannot  find  a  fingle 
cafe  relating  or  alluding  to  the  efFcft  of  a  re- 
covery by  the  i(rue  in  tail,  after  a  fine  with  pro- 
clamations levied  by  the  anceftor ;  and,  as  the 
cafes  decided,  or  ftated  in  the  books,  of  a  re- 
covery by  tenant  in  tail  himfelf  after  fuch  fine,  ' 
do  not  make  any  mention  of  a  recovery  by  the 
i(rue,  or  cither  exprefsly  or  by  inference  extend 
any  further  than  to  the  recovery  by  tenant  in  tail  ' 
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himfelfj  nor  contain  the  mod  remote  allufion  to^ 
a  recovery  by  the  iflfue;  and,  as  the  reafons  ex- 
prefely  given  for  the  operation  of  fuch  recovery 
by  tenant  in  tail  himfelf^.  are  his  coming  in,  as  \t 
js  termed,  of  all  eftates  th^t  were  ever  in  him^  and 
this  recovery  beingaconamon  affurance;  neither 
of  which  reafons  fcems  clearly  to  apply  to  the 
recovery  of  one  who  never  had  any  eftate  in  bimy 
or  any  Ihadow  of  right  or  claim  thereto,,  or  any 
property  or  iatcreft  at  all  in  the  lands  to  convey 
or  make  any  common  aflurance  of,  I  cannot 
venture  to  conHder  the  point  fo  much  otit  of  the 
reach  of  difpme  and  litigation  as  for  aprudeoc 
purchafer  to  reft  his  title  upon  it  j  and,  therefore,, 
I  cannot  help  thinking  it  incumbent  on  me^  ia 
fuch  cafes,  to  procure  the  concurrence  of  the 
pftrfon  entitled  to  the  next  remainder  of  the  in- 
heritance expectant  on  the  faikire  of  the  liTue  oi 
tlie  anceftor  in  tail,  who  levied  the.  fine,  in  mak* 
ing  the  defired  title  5  and,  when  fuch  concur- 
rence cannot  be  obtained,  I  have  no  other  alter- 
native than  to  declare  to  the  purchafer  my 
doubts  whether  the  intended  operation  of  a  re- 
covery by  ftich  iflue  in  tail,  after  a  fine  l^  his 
anceftor,  as  a  bar  to  the  remainder  or  reverfion,. 
may  not  be  difputed,  and  of  courfe  to  caution 
him  againft  too  much  reliance  on  ftich  a  ftep  *•. 

*  I  Fez,  353.  goes  no  further  than,  that  tenant  in  taif. 
Um/dfhzz  power  of  barring  the  remainders  by  a  recovery  after 
a  fine  levied  by  himfelf ;  for  which  point*,  fee  the  authoritiesu 
cited  in  the  beginning  of  thefe  fbstU. 

IS  FUR. 
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FURTHER  ferttimcnts  upon  the  fame 
poiftt. 


Mr  earneft  delire  to  get  rid  of  all  difficuidcs 
tipon  this  matter^  would  not  fuffer  me  to  r6fl: 
without  a  (till  further  difcufiion  of  the  point  in 
my  own  mind  %  and,  though  I  can  by  no  means 
fbppofe  any  fparic  of  right  to  remain  in  a  tenant 
in  tail  or  his  iffue  after  a  fine  with  proclamations 
by  him,  for  my  reafons  given  in  the  former  ob- 
forvations  on  the  matter,  nor  can  feie  how  iny 
of  the  reafons  generally  laid  down  fOr  the  cffeft 
^f  a  recovery  by  tenant  in  tail  in  barring  the  re- 
mainders do  clearly  apply  to  the  recovery  by  the 
iffue  after  a  fine  with  proclamations  by  the  an- 
ceftor,  nor  can  find  any  authority  for  the  efFcdt 
of  fuch  recovery  by  the  iffue ;  yet,  after  pur- 
fuing  the  arguments  which  occur  to  me  on  both 
fides  to  the  utmofi:  extent  I  am  capable  of,  it  ap- 
pears to  me,  that  the  effcfl:  of  fuch  recovery, 
wherein  the  iffire  in  tail  comes  in  as  vouchee,  is 
capable  of  being  fo  ftrongly  maintained  on  t\Vo 
grounds :  Firft,  of  the  warranty  entered  into  by 
the  vouchee  of  fuch  iffue,  (the  fuppofed  donor  or 
his  heirs,)  and  the  judgment  thereon  for  re- 
H  H  a  covery 
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covcry  in  value;  bccaufe,  in  the  cafe  of  an  ad- 
verfe  aftion,  the  iffue  in  tail,  I  apprehend,  if  heir 
general  of  the  tenant  in  tail,  and,  as  fuch, 
vouched  as  conufee  in  the  fine  of  his  anceftor, 
(the  tenant  in  tail,)  on  the  warranty  in  fuch  fine, 
might  deraign  the  warranty  paramount,  and 
vouch  the  donor  or  his  heirs;  and,  upon  fuch 
donor  or  his  heirs  coming  in  and  admitting  fuch 
warranty,  the  iffue  would  have  judgment  to  re- 
cover in  value.  Secondly,  of  the  great  general 
inconvenience  of  perpetuities  in  a  commercial 
date,  and  the  general  bent  and  fpirit  of  our  laws, 
for  that  reafon,  to  avoid  and  remove  them,  that 
it  is  with  great  pleafure  I  find  occafion  to  ac- 
knowledge, that  I  now  think  myfcif  warranted  in 
clofing  with  the  opinion,  that  a  recovery  wherein 
the  iffue  in  tail  is  vouched  will  bar  the  re- 
mainders, notwithftanding  the  eftate  tail  was  be- 
fore extinguifhed  by  the  fine  of  the  anccftor  and 
will  have  its  full  effed. 

When  difficulties  .occur  to  me  on  any  point 
upon  which  I  am  confulted,  I  feel  it  my  duty  to 
declare  them ;  but,  am  never  more  happy  than 
upon  afterwards  difcovering  what  appears  to  me 
fufficient  grounds  for  difmifling  them.  It  is  a 
pleafure  for  the  attainment  of  which  I  never  fpare 
any  fort  of  pains. 
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during  her  life,  to  fupport  contingent  remainders, 
remainder  to  her  firft  and  other  fons  fuccef&vely 
in  tail  male  -  -  -  -  jgj 

Limitations  to  the  heirs  of  the  body  of  the  wife  by 
the  hufband  in  marriage  fettlements  of  perfonal 
eftate,  after  a  previous  limitation  to  her  for  life       388 

Limitation  of  a  term  to  one  for  life,  and  afterwards 
to  the  heirs  of  his  body,  accompanied  by  expref- 
(loins  indicating  an  intention  that  the  whole  term 
j||iould  not  veft  in  the  dcvifce         -        393.  397. 400 

SIMONY, 


I    N    D    E    X. 

SIMONY,  404,  409. 
Sec  Advowson. 


STAMPS, 
Omiflk«i  of,  itt  a  dtcd  -  •  •411 


SURRENDER,  100.  103. 
See  CoPTHOLB, 


TENANCY  IN  COMMON, 

Devife  to  the  heir  and  another  as  tenants  in  common  iif 
Limitation  to  the  heirs  female  of  B.  lawfully  to  be 
begotten,  as  tenants  in  coonmon,  after  |M««rious 
limitation  to  B.  for  life,  remainder  to  truftees 
to  fupport  contingent  remainders,  reoiaindef  to 
her  firft  and  other  fons  fucceffively  in  tail  male       j^S j 

TERMS, 

Limitation  of,  to  one  for  life,  and  afterwards  t^ 
the  heirs,  of  his  body,  accompanied  by  drcum-% 
ftances  indicating,  an  intention  that  tbe  whole 
term  ibould  not  veft  in  the  deviiee  -  39^3^ 

Affignmem  of  outftanding,  to  mortgagee's  trufiee 
direi^d  -  -  •  •  41^ 

TESTIMONY, 
Parol,  admitted  to  Ihew  a  miftake  in  a  bequeft     ««    256* 

TITLE   DEEDS, 

Covenants  in,  from  vendor  -  -  lio.  118 

Requidtes  to  render  a  title  under  a  recent  will  per- 
ie£tly  marketable  -  •  -  234 

TRUSTEE 


^^m^ 


1    N    D    E    5f . 


'*    TRUSTEE  AND  TRUST. 


Pa^ 


Truttccs  taking  a  fee  from  the  nature  of  the  trufts, 
though  there  be  no  words  limiting  the  inheritance  154 

Whether  truftees,  who  are  ^Ifo  excicutors,  take  only 
a  chattel  intereft,  or  the  fee  r  -  168 

Devife  in  truft  for  the  firft  fon  of  yf,  when  he  at- 
tained the  age  of  25  years  -  -  212 

Devife  to  executors  of  lands  in  truft  to  fell         -         222 

Statute  of  Ann.  ch.  ig.  extends  only  to  exprefs.or 
plain  trufts j  and  not  conftru£bive  or  implied  ones.  2^6 

Legal  eftates  pur  autre  vie  devifed  to  truftces  367 

Purchafc  of  truft  cftatc  by  the  truftcc        -        -       417 

USE, 

Executisd  under  the  ftatute  to  anfwer  the  apparent 

intent  of  the  teftator  -  -  421.426 

During  the  contingency  of  a  remainder         «>         '  42B 

WILL, 

Lands  fubje£led  to  a  charge  by,  with  z  devife  to  the 
heir  in  fee,  reftraining  pofTeffion  till  payment  of 
the  charge  -  -  *  -  -  229 

Purchafes  under  recent  wills  -  -  234 

A  perfon  cannot  by  will'  empower  himfelf  to  make 
a  future  diTpofition  of  land  by  another  inftrument 
not  executed  as  required  by  the  Statute  of  Frauds, 
7,^  Car.  2.  cap.  3.  -  -  -  431 

See  DetiseI  Shelley's  Case.  .  Limitation. 


THE    END. 


DLAFCVAp 
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